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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed.   

 

¶1 ANN WALSH BRADLEY,  J.     The pet i t i oner ,  Jer r el l  C. J. ,  

seeks r evi ew of  a publ i shed deci s i on of  t he cour t  of  appeal s 

af f i r mi ng a del i nquency adj udi cat i on and t he deni al  of  a 

post di sposi t i on mot i on. 1  Jer r el l  was adj udged del i nquent  f or  t he 

commi ssi on of  ar med r obber y,  par t y t o a cr i me.  

                                                 
1 St at e v.  Jer r el l  C. J. ,  2004 WI  App 9,  269 Wi s.  2d 442,  674 

N. W. 2d 607 ( Ct .  App.  2003)  ( af f i r mi ng a del i nquency adj udi cat i on 
and t he deni al  of  a post di sposi t i on mot i on of  t he c i r cui t  cour t  
f or  Mi l waukee Count y,  Fr anci s T.  Wasi el ewski ,  Judge) .    
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¶2 Thi s case pr esent s t hr ee di st i nct  but  r el at ed i ssues.   

Fi r st ,  Jer r el l  cont ends t hat  hi s wr i t t en conf essi on t o t he 

pol i ce was i nvol unt ar y.   Second,  he asks t hi s cour t  t o adopt  a 

per  se r ul e,  excl udi ng i n- cust ody admi ssi ons f r om any chi l d 

under  t he age of  16 who has not  been gi ven t he oppor t uni t y t o 

consul t  wi t h a par ent  or  i nt er est ed adul t .   Thi r d,  he asks t hi s 

cour t  t o adopt  a r ul e r equi r i ng pol i ce t o el ect r oni cal l y r ecor d 

al l  j uveni l e i nt er r ogat i ons. 2 

¶3 We agr ee wi t h Jer r el l  t hat  hi s  wr i t t en conf ess i on t o 

t he pol i ce was i nvol unt ar y  under  t he t ot al i t y of  t he 

c i r cumst ances.   However ,  we decl i ne t o adopt  hi s pr oposed per  se 

r ul e r egar di ng consul t at i on wi t h a par ent  or  i nt er est ed adul t .   

Fi nal l y,  we exer ci se our  super vi sor y power  t o r equi r e t hat  al l  

cust odi al  i nt er r ogat i ons of  j uveni l es i n f ut ur e cases be 

el ect r oni cal l y r ecor ded wher e f easi bl e,  and wi t hout  except i on 

when quest i oni ng occur s at  a pl ace of  det ent i on. 3  Accor di ngl y,  

we r ever se t he deci s i on of  t he cour t  of  appeal s.  
                                                 

2 Addi t i onal l y,  Jer r el l  asser t s t hat  ( 1)  hi s wr i t t en 
conf essi on was not  suf f i c i ent l y  cor r obor at ed t o suppor t  hi s 
del i nquency adj udi cat i on,  and ( 2)  he di d not  knowi ngl y,  
vol unt ar i l y ,  and i nt el l i gent l y wai ve hi s Mi r anda r i ght s.   
Because we concl ude t hat  hi s conf essi on was i nvol unt ar y,  we do 
not  addr ess t hese i ssues.  

3 We use t he t er m " j uveni l e"  i n a manner  consi st ent  wi t h t he 
Juveni l e Just i ce Code:  

" Juveni l e"  means a per son who i s l ess t han 18 year s of  
age,  except  t hat  f or  pur poses of  i nvest i gat i ng or  
pr osecut i ng a per son who i s al l eged t o have vi ol at ed a 
st at e or  f eder al  cr i mi nal  l aw or  any ci v i l  l aw or  
muni ci pal  or di nance,  " j uveni l e"  does not  i ncl ude a 
per son who has at t ai ned 17 year s of  age.   



No.  2002AP3423   

 

3 
 

I  

¶4 Shor t l y af t er  mi dni ght  on Sat ur day,  May 26,  2001,  

t hr ee young men r obbed a McDonal d' s r est aur ant  i n Mi l waukee.   

Each was wear i ng a ski  mask and hol di ng a gun.   Two of  t he men 

went  t o t he k i t chen and or der ed empl oyees t o l i e down on t he 

f l oor .   The t hi r d went  t o t he of f i ce,  wher e t he manager  put  

$3590 i n t he r obber ' s bag.   Al l  t hr ee men t hen l ef t .  

¶5 One per son,  an empl oyee suspect ed of  unl ocki ng t he 

door  f or  t he men,  was det ai ned by pol i ce l at er  t hat  mor ni ng.   

Thr ee ot her s wer e det ai ned and ar r est ed as suspect s on Sunday 

eveni ng.   On Monday mor ni ng,  at  appr oxi mat el y 6: 20 a. m. ,  14-

year - ol d Jer r el l  was ar r est ed at  hi s home.   He was t aken t o t he 

pol i ce st at i on,  booked,  and pl aced i n an i nt er r ogat i on r oom.   

¶6 I n t he i nt er r ogat i on r oom,  Jer r el l  was handcuf f ed t o a 

wal l  and l ef t  al one f or  appr oxi mat el y t wo hour s.   At  9: 00 a. m. ,  

Pol i ce Det ect i ves Ral ph Spano and Kur t  Sut t er  ent er ed t he 

i nt er r ogat i on r oom.   The det ect i ves i nt r oduced t hemsel ves,  

r emoved Jer r el l ' s  handcuf f s,  and asked hi m some backgr ound 

quest i ons.   Jer r el l  st at ed t hat  he was 14 year s ol d and i n 

ei ght h gr ade.   He al so pr ovi ded t he names,  addr esses,  and phone 

number s of  hi s par ent s and si bl i ngs.  

                                                                                                                                                             
Wi s.  St at .  § 938. 02( 10m) .   Al l  r ef er ences t o t he Wi sconsi n 
St at ut es ar e t o t he 2001- 02 ver si on unl ess ot her wi se not ed.  
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¶7 At  9: 10 a. m. ,  Det ect i ve Spano advi sed Jer r el l  of  hi s 

Mi r anda r i ght s. 4  The det ect i ves t hen began t o quest i on Jer r el l  

about  t he ar med r obber y at  McDonal d' s.   Jer r el l  deni ed hi s 

i nvol vement .   The det ect i ves chal l enged t hi s deni al  and 

encour aged Jer r el l  t o be " t r ut hf ul  and honest "  and " st ar t  

st andi ng up f or  what  he di d. "   Jer r el l  agai n deni ed hi s 

i nvol vement .   The det ect i ves agai n chal l enged t hi s deni al .  

¶8 At  t i mes i n t hi s exchange,  Det ect i ve Spano r ai sed hi s 

voi ce.   He l at er  expl ai ned,  " I ' m r ai s i ng my voi ce shor t  of  

yel l i ng at  hi m .  .  .  t her e wer e poi nt s I  needed t o make,  and I  

needed t o make t hem wi t h a st r ong voi ce.   But  not  yel l i ng. "   

Jer r el l  descr i bed t he " r ai sed voi ce, "  st at i ng,  " I ' m not  qui t e 

sur e but  i t ' s  l i ke he was angr y wi t h me.   That  sor t  of  t one i n 

hi s voi ce. "   Jer r el l  i ndi cat ed t hat  i t  made hi m f eel  " k i nd of  

f r i ght ened. "  

¶9 Dur i ng t he quest i oni ng,  Jer r el l  was af f or ded f ood and 

bat hr oom br eaks.   He was kept  i n t he i nt er r ogat i on r oom unt i l  

l uncht i me.   At  l unch,  he was pl aced i n a bul l pen cel l  f or  about  

20 mi nut es wher e he at e.   The quest i oni ng r esumed about  12: 30 

p. m.   I n t he i nt er r ogat i on r oom,  Det ect i ve Spano sai d Jer r el l  

" st ar t ed openi ng up about  hi s i nvol vement  and ever ybody el se' s"  

somewher e bet ween 1: 00 and 1: 30 p. m.  

                                                 
4 Under  Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  per sons 

f aci ng cust odi al  i nt er r ogat i on must  be war ned t hat  t hey have t he 
r i ght  t o r emai n s i l ent ,  t hat  anyt hi ng t hey say may be used 
agai nst  t hem i n cour t ,  t hat  t hey have t he r i ght  t o an at t or ney,  
and t hat  an at t or ney wi l l  be appoi nt ed f or  t hem i f  t hey cannot  
af f or d one.  
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¶10 I t  i s  undi sput ed t hat  " sever al  t i mes"  dur i ng t he 

i nt er r ogat i on,  Jer r el l  asked " i f  he coul d make a phone cal l  t o 

hi s mot her  or  f at her . " 5  Each t i me Det ect i ve Spano sai d " no. "   

Det ect i ve Spano l at er  t est i f i ed t hat  he " never "  i n 12 year s 

al l owed a j uveni l e t o cont act  par ent s dur i ng i nt er r ogat i on 

because i t  coul d st op t he f l ow or  j eopar di ze i t  al t oget her .   He 

expl ai ned:  

I f  I  don' t  have any cont r ol  about  what  he can say over  
t he phone or  what  he can do when he has got  t he phone 
i n hi s hand,  I  don' t  t hi nk i t  i s  pr udent  or  pr oper  t o 
l et  hi m do t hat .    

¶11 At  2: 40 p. m. ,  over  f i ve- and- a- hal f  hour s af t er  

i nt er r ogat i on began,  and ei ght  hour s af t er  he was t aken i nt o 

cust ody,  Jer r el l  s i gned a st at ement  pr epar ed by Det ect i ve Spano.   

I n i t ,  he admi t t ed hi s i nvol vement  i n t he McDonal d' s r obber y.    

¶12 Jer r el l  subsequent l y moved t o suppr ess hi s wr i t t en 

conf essi on,  c l ai mi ng t hat  i t  was i nvol unt ar y,  unr el i abl e,  and a 

pr oduct  of  coer ci on.   The ci r cui t  cour t  deni ed t he mot i on.   

Jer r el l  was t hen t r i ed wi t h a co- def endant  and adj udged 

del i nquent  f or  commi t t i ng ar med r obber y,  par t y t o a cr i me.  

¶13 Af t er  hi s adj udi cat i on,  Jer r el l  f i l ed a 

post di sposi t i on mot i on seeki ng a new t r i al  on t he basi s t hat  hi s 

conf essi on was unr el i abl e,  unt r ust wor t hy,  and i nvol unt ar y.   The 

                                                 
5 I t  i s  uncl ear  f r om t he r ecor d whet her  Jer r el l  asked f or  

hi s par ent s bef or e or  af t er  he st ar t ed openi ng up about  hi s 
i nvol vement  i n t he cr i me.   However ,  t he i ssue of  t i mi ng i s 
i r r el evant ,  as Jer r el l  i s  not  seeki ng t o suppr ess any or al  
st at ement s he made t o pol i ce.   Rat her ,  he i s seeki ng t o suppr ess 
hi s wr i t t en conf essi on t hat  came at  2: 40 p. m. ,  wel l  af t er  hi s 
at t empt s t o t al k t o hi s par ent s.   
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mot i on f ocused on i nconsi st enci es bet ween Jer r el l ' s  st at ement  

and t hat  of  eyewi t nesses and ot her  par t i c i pant s.   Agai n,  t he 

c i r cui t  cour t  deni ed t he mot i on.   I t  f ound t he di scr epanci es 

bet ween Jer r el l ' s  st at ement  and t he ot her  evi dence wer e not  

mat er i al .   Addi t i onal l y,  i t  concl uded t hat  t he st at ement ,  under  

t he t ot al i t y of  t he c i r cumst ances,  was vol unt ar y.    

¶14 On appeal ,  Jer r el l  mai nt ai ned t hat  hi s conf essi on was 

i nvol unt ar y.   He asser t ed t hat  t he pol i ce of f i cer s shoul d have 

gr ant ed one of  hi s sever al  r equest s t o cal l  hi s par ent s,  whi ch 

wer e al l  made pr i or  t o t he s i gni ng of  t he wr i t t en st at ement .   

The cour t  of  appeal s af f i r med t he ci r cui t  cour t ,  concl udi ng t hat  

i t  di d not  er r  i n denyi ng Jer r el l ' s  mot i on t o suppr ess t he 

wr i t t en st at ement .   I n doi ng so,  however ,  t he cour t  of  appeal s 

caut i oned t hat  " a j uveni l e' s r equest  f or  par ent al  cont act  shoul d 

not  be i gnor ed. "   St at e v.  Jer r el l  C. J. ,  2004 WI  App 9,  ¶1,  269 

Wi s.  2d 442,  674 N. W. 2d 607 ( Ct .  App.  2003) .  

¶15 Fi nal l y,  t he cour t  of  appeal s  wr ot e separ at el y t o 

expr ess i t s gr ave concer n wi t h t he i ssue of  f al se conf essi ons 

made by j uveni l es dur i ng cust odi al  i nt er r ogat i on.    I d. ,  ¶¶24-

32.   I t s opi ni on concl udes wi t h a cal l  f or  act i on:  

I t  i s  t hi s cour t ' s  opi ni on t hat  i t  i s  t i me f or  
Wi sconsi n t o t ackl e t he f al se conf essi on i ssue.   We 
need t o t ake appr opr i at e act i on so t hat  t he yout h of  
our  st at e ar e pr ot ect ed f r om conf essi ng t o cr i mes t hey 
di d not  commi t .   We need t o f i nd saf eguar ds t hat  wi l l  
bal ance necessar y pol i ce i nt er r ogat i on t echni ques t o 
f er r et  out  t he gui l t y agai nst  t he need t o of f er  
adequat e const i t ut i onal  pr ot ect i ons t o t he i nnocent .  

I d. ,  ¶32.    
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I I  

 ¶16 I n r evi ewi ng t he vol unt ar i ness of  a st at ement ,  we 

exami ne t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o 

hi st or i cal  f act s.   St at e v.  Hoppe,  2003 WI  43,  ¶34,  261 Wi s.  2d 

294,  661 N. W. 2d 407.   We def er  t o t he c i r cui t  cour t ' s  f i ndi ngs 

r egar di ng t he f act ual  c i r cumst ances sur r oundi ng t he st at ement .   

I d.  ( c i t i ng Ar i zona v.  Ful mi nant e,  499 U. S.  279,  287 ( 1991) ;  

St at e v.  Cl appes,  136 Wi s.  2d 222,  235,  401 N. W. 2d 759 ( 1987) ) .   

However ,  t he appl i cat i on of  const i t ut i onal  pr i nci pl es t o t hose 

f act s pr esent s a quest i on of  l aw subj ect  t o i ndependent  

appel l at e r evi ew.   I d.  

I I I  

¶17 The f i r st  i ssue pr esent ed f or  our  r evi ew i s whet her  

Jer r el l ' s  wr i t t en conf essi on t o pol i ce was const i t ut i onal l y 

vol unt ar y.   I f  hi s conf essi on was i nvol unt ar y,  i t s  admi ssi on 

woul d v i ol at e Jer r el l ' s  due pr ocess r i ght s under  t he Four t eent h 

Amendment  of  t he U. S.  Const i t ut i on and Ar t i c l e I ,  Sect i on 8 of  

t he Wi sconsi n Const i t ut i on.   I d. ,  ¶36 ( c i t i ng Roger s v.  

Ri chmond,  365 U. S.  534,  540 ( 1961) ;  St at e v.  McManus,  152 Wi s.  

2d 113,  130,  447 N. W. 2d 654 ( 1989) ) .   I t  i s  t he St at e' s bur den 

t o pr ove t he vol unt ar i ness of  a conf essi on by a pr eponder ance of  

t he evi dence.   I d. ,  ¶40 ( c i t i ng Uni t ed St at es v.  Haddon,  927 

F. 2d 942,  945 ( 7t h Ci r .  1991) ;  St at e v.  Agnel l o,  226 Wi s.  2d 

164,  182,  593 N. W. 2d 427 ( 1999) ) .  

¶18 The pr i nci pl es of  l aw gover ni ng t he vol unt ar i ness 

i nqui r y ar e summar i zed i n Hoppe,  261 Wi s.  2d 294.   Ther e,  t he 

cour t  obser ved t hat  a def endant ' s st at ement s ar e vol unt ar y " i f  
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t hey ar e t he pr oduct  of  a f r ee and unconst r ai ned wi l l ,  

r ef l ect i ng del i ber at eness of  choi ce,  as opposed t o t he r esul t  of  

a conspi cuousl y unequal  conf r ont at i on i n whi ch t he pr essur es 

br ought  t o bear  on t he def endant  by r epr esent at i ves of  t he St at e 

exceeded t he def endant ' s abi l i t y  t o r esi st . "   I d. ,  ¶36 ( c i t i ng 

Cl appes,  136 Wi s.  2d at  236;  Nor wood v.  St at e,  74 Wi s.  2d 343,  

364,  246 N. W. 2d 801 ( 1976) ;  St at e v.  Hoyt ,  21 Wi s.  2d 284,  308,  

128 N. W. 2d 645 ( 1964) ) .   

¶19 A necessar y pr er equi s i t e f or  a f i ndi ng of  

i nvol unt ar i ness i s coer ci ve or  i mpr oper  pol i ce conduct .   I d. ,  

¶37 ( c i t i ng Col or ado v.  Connel l y,  479 U. S.  157,  167 ( 1986) ;  

Cl appes,  136 Wi s.  2d at  239) .   However ,  pol i ce conduct  need not  

be egr egi ous or  out r ageous i n or der  t o be coer ci ve.   I d. ,  ¶46.   

" Rat her ,  subt l e pr essur es ar e consi der ed t o be coer ci ve i f  t hey 

exceed t he def endant ' s abi l i t y  t o r esi st .   Accor di ngl y,  

pr essur es t hat  ar e not  coer ci ve i n one set  of  c i r cumst ances may 

be coer ci ve i n anot her  set  of  c i r cumst ances i f  t he def endant ' s 

condi t i on r ender s hi m or  her  uncommonl y suscept i bl e t o pol i ce 

pr essur es. "   I d.   

¶20  The vol unt ar i ness of  a conf essi on i s eval uat ed on t he 

basi s of  t he t ot al i t y of  t he c i r cumst ances sur r oundi ng t hat  

conf essi on.   I d. ,  ¶38 ( c i t i ng Cl appes,  136 Wi s.  2d at  236) ;  

Ther i aul t  v.  St at e,  66 Wi s.  2d 33,  41,  223 N. W. 2d 850 ( 1974) .   

Thi s anal ysi s i nvol ves a bal anci ng of  t he per sonal  

char act er i st i cs of  t he def endant  agai nst  t he pr essur es and 

t act i cs used by l aw enf or cement  of f i cer s.   Hoppe,  261 Wi s.  2d 
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294,  ¶38 ( c i t i ng Cl appes,  136 Wi s.  2d at  236) .   The Hoppe cour t  

expl ai ned:  

The r el evant  per sonal  char act er i st i cs of  t he def endant  
i ncl ude t he def endant ' s age,  educat i on and 
i nt el l i gence,  physi cal  and emot i onal  condi t i on,  and 
pr i or  exper i ence wi t h l aw enf or cement .   The per sonal  
char act er i st i cs ar e bal anced agai nst  t he pol i ce 
pr essur es and t act i cs whi ch wer e used t o i nduce t he 
st at ement s,  such as:   t he l engt h of  t he quest i oni ng,  
any del ay i n ar r ai gnment ,  t he gener al  condi t i ons under  
whi ch t he st at ement s t ook pl ace,  any excessi ve 
physi cal  or  psychol ogi cal  pr essur e br ought  t o bear  on 
t he def endant ,  any i nducement s,  t hr eat s,  met hods or  
st r at egi es used by t he pol i ce t o compel  a r esponse,  
and whet her  t he def endant  was i nf or med of  t he r i ght  t o 
counsel  and r i ght  agai nst  sel f - i ncr i mi nat i on.   

I d. ,  ¶39 ( i nt er nal  c i t at i ons omi t t ed) .  

¶21 When appl y i ng t hi s t est  t o a j uveni l e i nt er r ogat i on,  

we not e t hat  " [ t ] he Supr eme Cour t  i n t he past  has spoken of  t he 

need t o exer ci se ' speci al  caut i on'  when assessi ng t he 

vol unt ar i ness of  a j uveni l e conf essi on,  par t i cul ar l y when t her e 

i s pr ol onged or  r epeat ed quest i oni ng or  when t he i nt er r ogat i on 

occur s i n t he absence of  a par ent ,  l awyer ,  or  ot her  f r i endl y 

adul t . "   Har daway v.  Young,  302 F. 3d 757,  762 ( 7t h Ci r .  2002)  

( c i t i ng I n r e Gaul t ,  387 U. S.  1,  45 ( 1967) ;  Gal l egos v.  

Col or ado,  370 U. S.  49,  53- 55 ( 1962) ;  Hal ey v.  Ohi o,  332 U. S.  

596,  599- 601 ( 1948) ) .    

¶22 Wi t h t he above pr i nci pl es i n mi nd,  we t ur n t o t he 

pr esent  case.   Her e,  Jer r el l  ar gues t hat  t he pol i ce expl oi t ed 

hi s age,  l ack of  compr ehensi on,  and ot her  per sonal  

char act er i st i cs t o over bear  hi s wi l l .   He cont ends t hat  t he 

pol i ce i mpr oper l y deni ed hi s r equest s t o t el ephone hi s par ent s  
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dur i ng quest i oni ng.   Addi t i onal l y,  he asser t s t hat  t he l engt h of  

hi s cust ody al ong wi t h t he i nt er r ogat i on t echni ques used by t he 

pol i ce wer e unf ai r l y coer ci ve.   

¶23 The St at e,  meanwhi l e,  mai nt ai ns t hat  t he f act or s 

i dent i f i ed by Jer r el l  ar e not  enough t o r ender  hi s conf essi on 

const i t ut i onal l y suspect .   I t  submi t s t hat  t he c i r cui t  cour t  

f ound suf f i c i ent  f act s based upon compet ent  evi dence t o concl ude 

t hat  Jer r el l ' s  conf essi on was not  coer ced.   Accor di ngl y,  t he 

St at e asks t hi s cour t  t o hol d t hat  Jer r el l ' s  cust odi al  st at ement  

was const i t ut i onal l y vol unt ar y.  

¶24 I n assessi ng t he t ot al i t y of  t he c i r cumst ances,  we 

f i r st  exami ne Jer r el l ' s  r el evant  per sonal  char act er i st i cs.   

Her e,  t hese i nc l ude hi s age,  educat i on and i nt el l i gence,  and 

pr i or  exper i ence wi t h l aw enf or cement .   We t hen consi der  t he 

pr essur es and t act i cs used by t he pol i ce such as t he r ef usal  of  

Jer r el l ' s  r equest s t o t al k t o hi s par ent s,  t he l engt h of  t he 

cust ody,  and t he psychol ogi cal  t echni ques appl i ed t o Jer r el l .  

 ¶25 Cour t s have l ong r ecogni zed t he i mpor t ance of  age i n 

det er mi ni ng whet her  a j uveni l e conf essi on i s vol unt ar y.   For  

exampl e,  i n Hal ey,  332 U. S.  at  599,  t he j uveni l e' s " t ender  and 

di f f i cul t  age"  of  15 was a si gni f i cant  f act or  f avor i ng t he 

Supr eme Cour t ' s  suppr essi on of  hi s conf essi on.   Li kewi se,  i n 

Har daway,  302 F. 3d at  764,  t he Sevent h Ci r cui t  Cour t  of  Appeal s 

r ecogni zed t hat  " [ t ] he di f f i cul t y a vul ner abl e chi l d of  14 woul d 

have i n maki ng a cr i t i cal  deci s i on about  wai v i ng hi s Mi r anda 

r i ght s and vol unt ar i l y  conf essi ng cannot  be under st at ed. "  
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 ¶26 We agr ee wi t h t he case l aw' s  r ecogni t i on t hat  " yout h 

i s mor e t han a chr onol ogi cal  f act . "   Eddi ngs v.  Okl ahoma,  455 

U. S.  104,  115 ( 1982) .   Whi l e not  necessar i l y  di sposi t i ve,  " yout h 

r emai ns a cr i t i cal  f act or  f or  our  consi der at i on,  and t he younger  

t he chi l d t he mor e car ef ul l y we wi l l  scr ut i ni ze pol i ce 

quest i oni ng t act i cs t o det er mi ne i f  excessi ve coer ci on or  

i nt i mi dat i on or  s i mpl e i mmat ur i t y t hat  woul d not  af f ect  an adul t  

has t ai nt ed t he j uveni l e' s conf essi on. "   Har daway,  302 F. 3d at  

765.   Si mpl y put ,  chi l dr en ar e di f f er ent  t han adul t s,  and t he 

condi t i on of  bei ng a chi l d r ender s one " uncommonl y suscept i bl e 

t o pol i ce pr essur es. "   Hoppe,  261 Wi s.  2d 294,  ¶46. 6  We 

                                                 
6 Schol ar l y r esear ch suppor t s t hi s.   For  exampl e,  one 

comment at or  has obser ved t hat  j uveni l es may be mor e suscept i bl e 
t han adul t s t o maki ng f al se conf essi ons f or  a number  of  r easons.  
See Jenni f er  J.  Wal t er s,  Comment ,  I l l i noi s '  Weakened At t empt  t o 
Pr event  Fal se Conf essi ons by Juveni l es:   The Requi r ement  of  
Counsel  f or  t he I nt er r ogat i ons of  Some Juveni l es,  33 Loy.  U.  
Chi .  L. J.  487,  504- 05 ( 2002) .   Because t hei r  i nt el l ect ual  
capaci t y i s not  f ul l y  devel oped,  chi l dr en ar e l ess l i kel y t o 
under st and t hei r  Mi r anda r i ght s.   I d.   Addi t i onal l y,  mi nor s ar e 
mor e l i kel y t o want  t o pl ease and bel i eve pol i ce of f i cer s 
because t hey ar e aut hor i t y f i gur es.   I d.  at  505.   Fi nal l y,  
because j uveni l es ar e i ncapabl e of  f ul l y  r eal i z i ng t he 
consequences of  t hei r  deci s i ons,  t hey may conf ess because t hey 
bel i eve i t  i s  t he onl y way t o end a psychol ogi cal l y coer ci ve 
i nt er r ogat i on.   I d.  

See al so St even A.  Dr i z i n & Ri char d A.  Leo,  The Pr obl em of  
Fal se Conf essi ons i n t he Post  DNA Wor l d,  82 N. C.  L.  Rev.  891,  
944 ( 2004)  ( document i ng 40 pr oven f al se j uveni l e conf essi ons,  
i ncl udi ng f i ve f r om t he i nf amous Cent r al  Par k Jogger  case) ;  
Wel sh S.  Whi t e,  Fal se Conf essi ons and t he Const i t ut i on:   
Saf eguar ds Agai nst  Unt r ust wor t hy Conf essi ons,  32 Har v.  C. R. - C. L.  
Rev.  105,  131 ( 1997)  ( " Empi r i cal  dat a suggest  t hat  suspect s who 
ar e especi al l y vul ner abl e f or  ot her  r easons such as yout h,  br ai n 
damage,  or  compl i ant  per sonal i t i es may be si mi l ar l y pr one t o 
gi ve f al se conf essi ons. " ) .  
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t her ef or e v i ew Jer r el l ' s  young age of  14 t o be a st r ong f act or  

wei ghi ng agai nst  t he vol unt ar i ness of  hi s conf essi on.  

¶27 Anot her  f act or  wei ghi ng agai nst  t he vol unt ar i ness of  

Jer r el l ' s  conf essi on i s hi s educat i on and i nt el l i gence.   At  t he 

t i me of  t he i nt er r ogat i on,  Jer r el l  was i n ei ght h gr ade and 

ear ni ng a 3. 6 gr ade poi nt  aver age.   Al t hough such academi c 

achi evement  i s usual l y consi st ent  wi t h a hi gh degr ee of  

apt i t ude,  post di sposi t i on st andar d I Q t est i ng r eveal ed t hat  

Jer r el l  had an I Q of  84,  i ndi cat i ng a l ow aver age r ange of  

i nt el l i gence.   The r el i abi l i t y  of  t he I Q t est  i s  suppor t ed by 

Jer r el l ' s  pr evi ous school  r ecor ds,  showi ng aver age t o f ai l i ng 

gr ades,  as wel l  as t est i ng compl et ed by t he Et han Al l en School .   

Accor di ngl y,  we consi der  Jer r el l ' s  l i mi t ed educat i on and l ow 

aver age i nt el l i gence as addi t i onal  r easons f or  why he was 

suscept i bl e t o pol i ce pr essur e.  

¶28 Fi nal l y,  we exami ne Jer r el l ' s  pr i or  exper i ence wi t h 

l aw enf or cement .   I n cases wher e cour t s have f ound t hat  pr i or  

exper i ence wei ghs i n f avor  of  a f i ndi ng of  vol unt ar i ness,  t he 

j uveni l e' s cont act s wi t h pol i ce have been ext ensi ve.   See,  e. g. ,  

Har daway,  302 F. 3d at  767 ( not i ng t hat  t he j uveni l e was ar r est ed 

19 t i mes f or  cr i mes as ser i ous as r obber y and at t empt ed sexual  

assaul t  and had appear ed i n j uveni l e cour t  wi t h appoi nt ed 

counsel  seven t i mes) ;  Far e v.  Mi chael  C. ,  442 U. S.  707,  710 

( 1979)  ( c i t i ng t he j uveni l e' s r ecor d of  sever al  pr evi ous 

of f enses,  hi s mor e t han f our  year s of  pr obat i on,  and hi s t er m i n 

a yout h cor r ect i ons camp) .  
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¶29 I n t hi s case,  Jer r el l ' s  exper i ence wi t h l aw 

enf or cement  was mor e l i mi t ed and may have cont r i but ed t o hi s  

wi l l i ngness t o conf ess i n t he case at  hand.   Jer r el l  had been 

ar r est ed t wi ce f or  mi sdemeanor  of f enses pr i or  t o hi s 

i nt er r ogat i on f or  t he ar med r obber y.   I n bot h i nst ances,  he 

answer ed pol i ce quest i ons,  admi t t ed t o i nvol vement ,  and was 

al l owed t o go home.   Si gni f i cant l y,  he was never  adj udged 

del i nquent .   We not e t he ar gument  of  Jer r el l ' s  counsel  t hat  such 

an exper i ence may have t aught  hi m a danger ous l esson t hat  

admi t t i ng i nvol vement  i n an of f ense wi l l  r esul t  i n a r et ur n home 

wi t hout  any si gni f i cant  consequences.  

¶30 Havi ng exami ned Jer r el l ' s  r el evant  per sonal  

char act er i st i cs,  we now consi der  t he pr essur es and t act i cs used 

by t he pol i ce dur i ng t he i nt er r ogat i on,  begi nni ng wi t h t he 

r ef usal  of  Jer r el l ' s  r equest s t o t al k t o hi s par ent s.   Thi r t y 

year s ago t hi s cour t  r ej ect ed a per  se r ul e r equi r i ng par ent al  

pr esence i n j uveni l e i nt er r ogat i ons.   Ther i aul t ,  66 Wi s.  2d at  

44.   I n doi ng so,  however ,  t he cour t  st r essed t he i mpor t ance of  

par ent al  pr esence i n t he t ot al i t y of  t he c i r cumst ances anal ysi s:  

The f ai l ur e t o pr ompt l y not i f y [ par ent s]  and t he 
r easons t her ef or  may be a f act or ,  however ,  i n 
det er mi ni ng whet her  t he conf essi on was coer ced or  
vol unt ar y.   I f  t he pol i ce f ai l  t o cal l  t he par ent s f or  
t he pur pose of  depr i v i ng t he j uveni l e of  t he 
oppor t uni t y t o r ecei ve advi ce and counsel ,  t hat  woul d 
be st r ong evi dence t hat  coer ci ve t act i cs wer e used t o 
el i c i t  t he i ncr i mi nat i ng st at ement s.  

I d.  at  48.  
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  ¶31 Her e,  t he pol i ce speci f i cal l y deni ed Jer r el l ' s  

r equest s t o cal l  hi s par ent s.   Det ect i ve Spano l at er  t est i f i ed 

t hat  he " never "  i n 12 year s al l owed a j uveni l e t o cont act  

par ent s dur i ng i nt er r ogat i on because i t  coul d st op t he f l ow of ,  

or  j eopar di ze t he i nt er r ogat i on.   We ar e t r oubl ed by t hi s 

t act i c,  as par ent s ar e of t en t he ver y peopl e chi l dr en t ur n t o 

f or  advi ce.   Such an appr oach appear s t o c i r cumvent  t he war ni ng 

set  f or t h i n Ther i aul t  t hat  " [ i ] f  t he pol i ce f ai l  t o cal l  t he 

par ent s f or  t he pur pose of  depr i v i ng t he j uveni l e of  t he 

oppor t uni t y t o r ecei ve advi ce and counsel ,  t hat  woul d be st r ong 

evi dence t hat  coer ci ve t act i cs wer e used t o el i c i t  t he 

i ncr i mi nat i ng st at ement s. "   I d.   Consi st ent  wi t h Ther i aul t ,  we 

vi ew t he deni al  of  Jer r el l ' s  r equest s t o t al k t o hi s par ent s as 

st r ong evi dence of  coer ci ve pol i ce conduct .  

 ¶32 The l engt h of  t he cust ody i s al so an i mpor t ant  f act or  

i n eval uat i ng pol i ce behavi or .   I n Mi r anda v.  Ar i zona,  384 U. S.  

436,  476 ( 1966) ,  t he Supr eme Cour t  war ned t hat  l engt hy 

i nt er r ogat i on or  i ncommuni cado i ncar cer at i on coul d be st r ong 

evi dence of  coer ci on:  

What ever  t he t est i mony of  t he aut hor i t i es as t o wai ver  
of  r i ght s by an accused,  t he f act  of  l engt hy 
i nt er r ogat i on or  i ncommuni cado i ncar cer at i on bef or e a 
st at ement  i s made i s st r ong evi dence t hat  t he accused 
di d not  val i dl y wai ve hi s r i ght s.   I n t hese 
ci r cumst ances t he f act  t hat  t he i ndi v i dual  event ual l y 
made a st at ement  i s consi st ent  wi t h t he concl usi on 
t hat  t he compel l i ng i nf l uence of  t he i nt er r ogat i on 
f i nal l y f or ced hi m t o do so.   I t  i s  i nconsi st ent  wi t h 
any not i on of  a vol unt ar y r el i nqui shment  of  t he 
pr i v i l ege.  
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 ¶33 I n t hi s case,  Jer r el l  was handcuf f ed t o a wal l  and 

l ef t  al one f or  appr oxi mat el y t wo hour s.   He was t hen 

i nt er r ogat ed f or  f i ve- and- a- hal f  mor e hour s bef or e f i nal l y 

s i gni ng a wr i t t en conf essi on pr epar ed by Det ect i ve Spano.   The 

dur at i on of  Jer r el l ' s  cust ody and i nt er r ogat i on was l onger  t han 

t he f i ve hour s at  i ssue i n Hal ey,  332 U. S.  596.   I ndeed,  i t  was 

si gni f i cant l y l onger  t han most  i nt er r ogat i ons. 7  Under  t hese 

ci r cumst ances,  i t  i s  easy t o see how Jer r el l  woul d be l ef t  

wonder i ng " i f  and when t he i nqui s i t i on woul d ever  cease. "   Woods 

v.  Cl usen,  794 F. 2d 293,  298 ( 7t h Ci r .  1986) .   Thus,  Jer r el l ' s  

l engt hy cust ody and i nt er r ogat i on i s addi t i onal  evi dence of  

coer ci ve conduct .  

 ¶34 The f i nal  f act or  we addr ess i s t he psychol ogi cal  

t echni ques appl i ed.   I n A. M.  v.  But l er ,  360 F. 3d 787,  797 ( 7t h 

Ci r .  2004) ,  an 11- year - ol d suspect ' s conf essi on was suppr essed 

af t er  " he was quest i oned f or  al most  2 hour s i n a c l osed 

i nt er r ogat i on r oom wi t h no par ent ,  guar di an,  l awyer ,  or  anyone 

at  hi s s i de. "   The cour t  expr essed concer n wi t h t he det ect i ve' s 

behavi or  of  cont i nual l y chal l engi ng t he j uveni l e' s st at ement  and 

accusi ng hi m of  l y i ng.   I d.  at  800.   I t  war ned t hat  such a 

t echni que " coul d easi l y l ead a young boy t o ' conf ess'  t o 

anyt hi ng. "   I d.   

                                                 
7 I n I nsi de t he I nt er r ogat i on Room,  86 J.  Cr i m.  L.  & 

Cr i mi nol ogy 266,  279 ( 1996) ,  Ri char d A.  Leo r epor t ed t hat  mor e 
t han 70% of  t he i nt er r ogat i ons he obser ved l ast ed l ess t han an 
hour ,  and onl y 8% l ast ed mor e t han t wo hour s.   These f i gur es 
wer e t aken f r om a sampl e of  153 i nt er r ogat i ons.   I d.  
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 ¶35 Li ke t he suspect  i n A. M. ,  Jer r el l  was subj ect ed t o a 

s i mi l ar  t echni que f or  mul t i pl e hour s.   Not  onl y di d t he 

det ect i ves r ef use t o bel i eve Jer r el l ' s  r epeat ed deni al s of  

gui l t ,  but  t hey al so j oi ned i n ur gi ng hi m t o t el l  a di f f er ent  

" t r ut h, "  somet i mes usi ng a " st r ong voi ce"  t hat  " f r i ght ened"  hi m.   

Admi t t edl y,  i t  does not  appear  f r om t he r ecor d t hat  Jer r el l  was 

suf f er i ng f r om any si gni f i cant  emot i onal  or  psychol ogi cal  

condi t i on dur i ng t he i nt er r ogat i on.   Never t hel ess,  we r emai n 

concer ned t hat  such a t echni que appl i ed t o a j uveni l e l i ke 

Jer r el l  over  a pr ol onged per i od of  t i me coul d r esul t  i n an 

i nvol unt ar y conf essi on.  

 ¶36 Wei ghi ng t he above per sonal  char act er i st i cs agai nst  

t he pr essur es and t act i cs used by t he pol i ce,  we det er mi ne t hat  

t he St at e has not  met  i t s bur den of  pr ovi ng t hat  Jer r el l ' s  

wr i t t en conf essi on was " t he pr oduct  of  a f r ee and unconst r ai ned 

wi l l ,  r ef l ect i ng del i ber at eness of  choi ce. "   Hoppe,  261 Wi s.  2d 

294,  ¶36 ( c i t i ng Cl appes,  136 Wi s.  2d at  236;  Nor wood,  74 Wi s.  

2d at  364;  Hoyt ,  21 Wi s.  2d at  308) .   Rat her ,  we concl ude t hat  

i t  was " t he r esul t  of  a conspi cuousl y unequal  conf r ont at i on i n 

whi ch t he pr essur es br ought  t o bear  on t he def endant  by 

r epr esent at i ves of  t he St at e exceeded t he def endant ' s abi l i t y  t o 

r esi st . "   I d.   Accor di ngl y,  we det er mi ne t hat  t he wr i t t en 

conf essi on was i nvol unt ar y under  t he t ot al i t y of  t he 

c i r cumst ances.  

I V 

 ¶37 We t ur n next  t o t he second i ssue i n t hi s case 

concer ni ng whet her  t hi s cour t  shoul d adopt  a per  se r ul e,  
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excl udi ng i n- cust ody admi ssi ons f r om any chi l d under  t he age of  

16 who has not  been gi ven t he oppor t uni t y t o consul t  wi t h a 

par ent  or  i nt er est ed adul t .   Jer r el l  asser t s t hat  such a 

r equi r ement  i s cr i t i cal  t o l evel i ng t he pl ayi ng f i el d bet ween 

j uveni l es and t he pol i ce i n an i nt er r ogat i on.  

 ¶38 Accor di ng t o Jer r el l ,  t he cour t ' s  war ni ng i n 

Ther i aul t ,  66 Wi s.  2d at  48,  has been ei t her  i gnor ed or  

over l ooked by cour t s and l aw enf or cement  of f i cer s,  as evi denced 

by t he f act s of  t hi s case.   Ther ef or e,  he asks t hat  we exer ci se 

our  super vi sor y aut hor i t y t o adopt  such a r equi r ement  f or  t he 

admi ssi bi l i t y  of  a j uveni l e conf essi on.  

 ¶39 The St at e,  by cont r ast ,  does not  quest i on t he mer i t s 

of  t he pr oposed r ul e.   I nst ead,  i t  quest i ons t he cour t ' s  

aut hor i t y or  exer ci se of  aut hor i t y i n adopt i ng i t .   The St at e 

cont ends t hat  such a change i n l aw enf or cement  pr act i ces 

i nvol v i ng cust odi al  i nt er r ogat i on of  j uveni l es i s pr oper l y a 

mat t er  f or  t he st at e l egi s l at ur e and not  t he cour t .  

 ¶40 Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on 

expr essl y conf er s upon t hi s cour t  super i nt endi ng and 

admi ni st r at i ve aut hor i t y over  al l  st at e cour t s. 8  Thi s pr ovi s i on 

" i s a gr ant  of  power .   I t  i s unl i mi t ed i n ext ent .   I t  i s 

i ndef i ni t e i n char act er . "   St at e v.  Jenni ngs,  2002 WI  44,  ¶13,  

252 Wi s.  2d 228,  647 N. W. 2d 142 ( quot i ng St at e ex r el .  Four t h 

                                                 
8 Ar t i c l e VI I ,  Sect i on 3,  subsect i on 1 of  t he Wi sconsi n 

Const i t ut i on st at es:   " The supr eme cour t  shal l  have 
super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  cour t s. "   
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Nat i onal  Bank of  Phi l adel phi a v.  Johnson,  103 Wi s.  591,  611,  79 

N. W.  1081 ( 1899) ) .  

 ¶41 We have pr evi ous l y descr i bed Ar t i c l e VI I ,  Sect i on 3 as 

est abl i shi ng " ' a dut y of  t he supr eme cour t  t o exer ci se 

 .  .  .  admi ni st r at i ve aut hor i t y t o pr omot e t he ef f i c i ent  and 

ef f ect i ve oper at i on of  t he st at e' s cour t  syst em. ' "   I d. ,  ¶14 

( quot i ng I n r e Gr ady,  118 Wi s.  2d 762,  783,  348 N. W. 2d 559 

( 1984) ) .   Whi l e unquest i onabl y br oad and f l exi bl e,  our  

super vi sor y aut hor i t y wi l l  not  be i nvoked l i ght l y.   I d. ,  ¶15 

( c i t i ng I n r e Phel an,  225 Wi s.  314,  321,  274 N. W.  411 ( 1937) ) .   

Whet her  we choose t o exer ci se our  super vi sor y aut hor i t y i n a 

gi ven si t uat i on i s t hus a mat t er  of  " ' j udi c i al  pol i cy r at her  

t han one r el at i ng t o t he power  of  t hi s cour t . ' "   I d.  ( quot i ng 

Phel an,  225 Wi s.  at  320) .  

 ¶42 As i ndi cat ed above,  we ar e t r oubl ed by t he t act i c of  

i gnor i ng a j uveni l e' s r epeat ed r equest s f or  par ent al  cont act .   

When a det ect i ve r out i nel y r ef uses t o cal l  par ent s when t hei r  

chi l dr en ar e bei ng i nt er r ogat ed,  and a c i r cui t  cour t  gi ves t hat  

f act or  l i t t l e wei ght  i n t he t ot al i t y of  t he c i r cumst ances,  we 

cer t ai nl y t ake not i ce.  

 ¶43 However ,  we decl i ne t o abandon t he " t ot al i t y of  t he 

c i r cumst ances"  appr oach at  t hi s t i me i n f avor  of  Jer r el l ' s  per  

se r ul e r egar di ng consul t at i on wi t h a par ent  or  i nt er est ed 

adul t .   I nst ead,  we choose t o r eaf f i r m our  war ni ng i n Ther i aul t ,  

66 Wi s.  2d at  48,  t hat  t he f ai l ur e " t o cal l  t he par ent s f or  t he 

pur pose of  depr i v i ng t he j uveni l e of  t he oppor t uni t y t o r ecei ve 

advi ce and counsel "  wi l l  be consi der ed " st r ong evi dence t hat  
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coer ci ve t act i cs wer e used t o el i c i t  t he i ncr i mi nat i ng 

st at ement s. "   Her e,  t he j uveni l e was ar r est ed at  home.   However ,  

we r emi nd l aw enf or cement  of f i c i al s t hat  Wi sconsi n l aw r equi r es 

an " i mmedi at e at t empt "  t o not i f y t he par ent  when a j uveni l e i s 

t aken i nt o cust ody.   Wi s.  St at .  § 938. 19( 2) . 9 

V 

¶44 The f i nal  i ssue we consi der  i s whet her  t o adopt  a r ul e 

r equi r i ng t he st at e t o el ect r oni cal l y r ecor d al l  j uveni l e 

i nt er r ogat i ons.   To dat e,  t wo st at es,  Al aska and Mi nnesot a,  have 

mandat ed an el ect r oni c r ecor di ng r equi r ement  by cour t  deci s i on.   

St ephan v.  St at e,  711 P. 2d 1156 ( Al aska 1985) ;  St at e v.  Scal es,  

                                                 
9 Wi sconsi n St at .  § 938. 19( 2)  pr ovi des:  

When a j uveni l e i s t aken i nt o physi cal  cust ody as 
pr ovi ded i n t hi s sect i on,  t he per son t aki ng t he 
j uveni l e i nt o cust ody shal l  i mmedi at el y at t empt  t o 
not i f y t he par ent ,  guar di an and l egal  cust odi an of  t he 
j uveni l e by t he most  pr act i cal  means.   The per son 
t aki ng t he j uveni l e i nt o cust ody shal l  cont i nue such 
at t empt  unt i l  t he par ent ,  guar di an and l egal  cust odi an 
of  t he j uveni l e ar e not i f i ed,  or  t he j uveni l e i s 
del i ver ed t o an i nt ake wor ker  under  s.  938. 20( 3) ,  
whi chever  occur s f i r st .   I f  t he j uveni l e i s del i ver ed 
t o t he i nt ake wor ker  bef or e t he par ent ,  guar di an and 
l egal  cust odi an ar e not i f i ed,  t he i nt ake wor ker ,  or  
anot her  per son at  hi s or  her  di r ect i on,  shal l  cont i nue 
t he at t empt  t o not i f y unt i l  t he par ent ,  guar di an and 
l egal  cust odi an of  t he j uveni l e ar e not i f i ed.   
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518 N. W. 2d 587 ( Mi nn.  1994) . 10  Jer r el l  ur ges t hi s cour t  t o 

f ol l ow sui t . 11 

¶45 Accor di ng t o Jer r el l ,  a r ul e r equi r i ng el ect r oni c 

r ecor di ng woul d pr ovi de cour t s wi t h t he best  evi dence f r om whi ch 

i t  can det er mi ne,  under  t he t ot al i t y of  t he c i r cumst ances,  

whet her  a j uveni l e' s conf essi on i s vol unt ar y.   He vi ews t he r ul e 

as cr i t i cal  t o t he i nt egr i t y of  t he f act - f i ndi ng pr ocess,  as i t  

i s  di f f i cul t  t o accur at el y r ecr eat e weeks or  mont hs l at er  i n a 

cour t r oom what  t r anspi r ed i n a l engt hy i nt er r ogat i on l i ke hi s.   

¶46 Agai n,  t he St at e does not  t ake i ssue wi t h t he mer i t s 

of  Jer r el l ' s  pr oposal ,  but  i nst ead quest i ons t he cour t ' s  

aut hor i t y or  exer ci se of  aut hor i t y i n adopt i ng i t .   

Addi t i onal l y,  i t  expr esses concer n wi t h t he cour t  mandat i ng a 

cer t ai n l aw enf or cement  pr act i ce.   The St at e t her ef or e mai nt ai ns 

                                                 
10 The St at e of  New Jer sey i s al so cur r ent l y consi der i ng t he 

mat t er .   On August  10,  2004,  i t s Supr eme Cour t  appoi nt ed a 
commi t t ee t o st udy and make r ecommendat i ons concer ni ng 
el ect r oni c r ecor di ng of  cust odi al  i nt er r ogat i ons.   The r ecent l y  
r el eased r epor t  concl udes t hat  t he New Jer sey Supr eme Cour t  
" shoul d exer ci se i t s super vi sor y aut hor i t y over  t he 
admi ni st r at i on of  cr i mi nal  j ust i ce t o encour age el ect r oni c 
r ecor dat i on of  cust odi al  i nt er r ogat i ons. "   See Repor t  of  t he 
Supr eme Cour t  Speci al  Commi t t ee on Recor dat i on of  Cust odi al  
I nt er r ogat i ons  at  36 ( Apr i l  15,  2005) ,  at  ht t p: / / www.  
j udi c i ar y. st at e. nj . us/ not i ces/ n050505. ht m.  

11 Jer r el l  i s  j oi ned i n t hi s r equest  by t he Chi l dr en and 
Fami l y Just i ce Cent er  at  Nor t hwest er n Uni ver si t y  School  of  Law' s  
Bl uhm Legal  Cl i ni c;  Pr of essor  Emer i t a Mar ygol d S.  Mel l i ;  t he 
Juveni l e Just i ce Cent er ;  t he Wi sconsi n I nnocence Pr oj ect  of  t he 
Fr ank J.  Remi ngt on,  Uni ver si t y of  Wi sconsi n Law School ;  and 14 
ot her  Ami ci  Cur i ae.  
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t hat  t he debat e over  el ect r oni c r ecor di ng shoul d occur  i n 

l egi s l at i ve chamber s.  

¶47 We ar e not  per suaded by t he St at e' s ar gument s.   Her e,  

Jer r el l  i s  not  aski ng t hi s cour t  t o r egul at e pol i ce pr act i ce.   

Rat her ,  he i s r equest i ng a r ul e gover ni ng t he admi ssi bi l i t y  of  a 

j uveni l e' s conf essi on i nt o evi dence.   Thi s woul d not  make i t  

i l l egal  f or  pol i ce t o i nt er r ogat e j uveni l es wi t hout  a r ecor di ng.   

I nst ead,  i t  woul d r ender  t he unr ecor ded i nt er r ogat i ons and any 

r esul t ant  wr i t t en conf essi on i nadmi ssi bl e as evi dence i n cour t .  

¶48 Pl ai nl y,  t hi s cour t  has aut hor i t y t o adopt  r ul es 

gover ni ng t he admi ssi bi l i t y  of  evi dence.   For  exampl e,  we have 

pr evi ousl y f ashi oned r ul es gover ni ng t he admi ssi bi l i t y  of  

pol ygr aph evi dence.   E. g. ,  St at e v.  Dean,  103 Wi s.  2d 228,  307 

N. W. 2d 628 ( 1981) .   We have al so adopt ed r ecor di ng as one of  t he 

cr i t er i a t o consi der  bef or e admi t t i ng hypnot i cal l y af f ect ed 

t est i mony.   St at e v.  Ar mst r ong,  110 Wi s.  2d 555,  329 N. W. 2d 386 

( 1983) .    

¶49 Al t hough t he above deci s i ons di d not  expr essl y r el y 

upon t hi s cour t ' s  super vi sor y power ,  t hey make cl ear  t hat  t hi s 

cour t  can r egul at e t he f l ow of  evi dence i n st at e cour t s,  

i ncl udi ng t he nat ur e of  t he evi dence devel oped and pr esent ed by 

l aw enf or cement .   Today,  we r egul at e t he evi dence of  j uveni l e 

conf essi ons r esul t i ng f r om cust odi al  i nt er r ogat i ons.   Li ke t he 

Mi nnesot a Supr eme Cour t  i n Scal es,  518 N. W. 2d 587,  we do so 

pur suant  t o our  super vi sor y aut hor i t y.  

¶50 Exper i ences i n Mi nnesot a,  Al aska,  and hundr eds of  

ot her  j ur i sdi ct i ons t hat  now vol unt ar i l y  r ecor d demonst r at e t hat  
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t he benef i t s of  such pr act i ce gr eat l y out wei gh t he cost s,  bot h 

r eal  and per cei ved.   Af t er  sur veyi ng 238 l aw enf or cement  

agenci es nat i onwi de,  Thomas Sul l i van,  f or mer  Uni t ed St at es 

At t or ney f or  t he Nor t her n Di st r i ct  of  I l l i noi s,  obser ved t hat  

" [ a]  cont empor aneous el ect r oni c r ecor d of  suspect  i nt er vi ews has 

pr oven t o be an ef f i c i ent  and power f ul  l aw enf or cement  t ool .   

Audi o i s good,  v i deo i s bet t er .  .  .  .   Recor di ngs pr event  

di sput es about  of f i cer s '  conduct ,  t he t r eat ment  of  suspect s and 

st at ement s t hey made. "   See Thomas P.  Sul l i van,  Pol i ce 

Exper i ences wi t h Recor di ng Cust odi al  I nt er r ogat i ons,  6 ( Summer  

2004) ,  at  ht t p:  / / www.  l aw. nor t hwest er n. edu/ dept s. / c l i ni c 

/ wr ongf ul / document s/ Sul l i vanRepor t . pdf .   Li ke Sul l i van,  we agr ee 

t hat  el ect r oni c r ecor di ng i s an ef f i c i ent  and power f ul  t ool  i n 

t he admi ni st r at i on of  j ust i ce.   We hi ghl i ght  some of  t hese 

advant ages her e.   

¶51 Fi r st ,  a r ecor di ng r equi r ement  wi l l  pr ovi de cour t s 

wi t h a mor e accur at e and r el i abl e r ecor d of  a j uveni l e' s 

i nt er r ogat i on.   Thi s wi l l  el i mi nat e conf l i c t s i n evi dence t hat  

ar e at t r i but abl e t o f l aws i n human memor y. 12  I t  wi l l  al so enabl e 
                                                 

12 Recent  r esear ch on t he accur acy of  i nt er vi ewer s '  
r ecol l ect i ons of  i nt er vi ews wi t h chi l dr en conf i r ms t hat  memor y 
er r or s ar e s i gni f i cant :  

[ S] er i ous er r or s occur  i n r ecal l  of  conver sat i ons and 
i nt er vi ews wi t h chi l dr en.   These er r or s ar e made by 
i nt er vi ewer s wi t h var i ous l evel s of  t r ai ni ng and al so 
wi t h var i ous l evel s of  f ami l i ar i t y wi t h t he chi l d.   
The er r or s i ncl ude t he omi ssi on of  det ai l s 
( f or get t i ng)  and t he commi ssi on of  det ai l s ( i nser t i ng 
f act s t hat  wer e not  st at ed) ,  as wel l  as mi sr epor t i ng 
t he degr ee t o whi ch t he chi l d' s answer s wer e 
spont aneous or  t he r esul t  of  suggest i ve t echni ques.  
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j udges t o conduct  nuanced r evi ews t o r esol ve admi ssi bi l i t y  

i ssues.   See,  e. g. ,  Hoppe,  261 Wi s.  2d 294,  ¶27 ( i n r eachi ng i t s 

concl usi on about  Hoppe' s vul ner abl e ment al  st at e,  t he c i r cui t  

cour t  expl ai ned t hat  " one onl y needs t o l i s t en t o t he audi ot apes 

t o not e t he i mpai r ment  r ef er r ed t o by t he doct or s .  .  .  . " ) .    

¶52 Second,  an accur at e r ecor d wi l l  r educe t he number  of  

di sput es over  Mi r anda and vol unt ar i ness i ssues f or  j uveni l es.   

Cur r ent l y,  cour t s spend an i nor di nat e amount  of  t i me and 

r esour ces wr est l i ng wi t h such sl i pper y mat t er s.   Thi s case al one 

gener at ed f our  days of  hear i ngs based on Jer r el l ' s 

post di sposi t i on c l ai m t hat  hi s conf essi on was i nvol unt ar y.   Al l  

of  t hese hear i ngs and t he ent i r e appel l at e pr ocess mi ght  have 

been avoi ded i f  Jer r el l ' s  i nt er r ogat i on had been el ect r oni cal l y  

r ecor ded.   Not  sur pr i s i ngl y,  t he c i r cui t  cour t  t wi ce r emar ked 

t hat  i t  wi shed i t  had a v i deot ape of  t he i nt er r ogat i on.    

¶53 Thi r d,  r ecor di ng wi l l  pr ot ect  t he i ndi v i dual  i nt er est  

of  pol i ce of f i cer s wr ongf ul l y accused of  i mpr oper  t act i cs.   

Suspect s wi l l  be unabl e t o cont r adi ct  an obj ect i ve r ecor d of  t he 

i nt er r ogat i on.   Thi s i s because " v i ewer s and l i s t ener s see 

and/ or  hear  pr ec i sel y what  was sai d and done,  i ncl udi ng whet her  

suspect s wer e f or t hcomi ng or  evasi ve,  changed t hei r  ver si on of  

event s,  and appear ed si ncer e and i nnocent  or  decei t f ul  and 

gui l t y. "   Sul l i van,  Pol i ce Exper i ences wi t h Recor di ng Cust odi al  

I nt er r ogat i ons,  at  6.  

                                                                                                                                                             
St ephen J.  Ceci  & Maggi e Br uck,  Why Judges Must  I nsi st  on 
El ect r oni cal l y- Pr eser ved Recor di ngs of  Chi l d I nt er vi ews,  37 
Cour t  Rev.  10,  11 ( Summer  2000) .   
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 ¶54 Four t h,  a r ecor di ng r equi r ement  wi l l  enhance l aw 

enf or cement  i nt er r ogat i ons of  j uveni l es.   Pol i ce r epor t  t hat  

" [ r ] ecor di ngs per mi t  det ect i ves t o f ocus on t he suspect  r at her  

t han t aki ng copi ous not es of  t he i nt er vi ew.   When of f i cer s l at er  

r evi ew t he r ecor di ngs t hey of t en obser ve i nconsi st enci es and 

evasi ve conduct  whi ch t hey over l ooked whi l e t he i nt er vi ew was i n 

pr ogr ess. "   I d.  at  10.   Fur t her mor e,  " r ecor di ngs det er  of f i cer s  

who mi ght  be i ncl i ned t o engage i n i mpr oper  t act i cs or  mi sst at e 

what  was sai d or  done by t he suspect [ . ] "   I d.  at  16.  

 ¶55 Fi nal l y,  such a r ul e wi l l  pr ot ect  t he r i ght s of  t he 

accused.   Wi t hout  a cont empor aneous r ecor d of  t he i nt er r ogat i on,  

j udges ar e f or ced t o r el y on t he r ecol l ect i ons of  i nt er est ed 

par t i es t o r econst r uct  what  occur r ed.   The r esul t  i s  of t en a 

cr edi bi l i t y  cont est  bet ween l aw enf or cement  of f i c i al s and t he 

j uveni l e,  whi ch l aw enf or cement  of f i c i al s i nvar i abl y wi n. 13  The 

exi st ence of  an obj ect i ve,  compr ehensi ve,  and r evi ewabl e r ecor d 

wi l l  saf eguar d j uveni l es '  const i t ut i onal  r i ght s by maki ng i t  

possi bl e f or  t hem t o chal l enge mi sl eadi ng or  f al se t est i mony.    

 ¶56 These r easons have pr ompt ed t he Amer i can Bar  

Associ at i on t o unani mousl y adopt  a r esol ut i on ur gi ng 

                                                 
13 I n t hi s case,  Det ect i ve Spano and Jer r el l  gave 

conf l i c t i ng t est i mony on many account s of  t he i nt er r ogat i on,  
i ncl udi ng:  ( 1)  whet her  Det ect i ve Spano gave Jer r el l  Mi r anda 
war ni ngs at  al l ;  ( 2)  whet her  Det ect i ve Spano pr omi sed Jer r el l  
t hat  he woul d go home af t er  a ni ght  i n det ent i on,  or  mer el y 
st at ed t hat  he di d not  know what  woul d happen af t er  t hat  ni ght ;  
( 3)  whet her  Det ect i ve Spano t hr eat ened Jer r el l  wi t h 65 year s i n 
pr i son i f  he di d not  conf ess;  and ( 4)  whet her  pol i ce t ol d 
Jer r el l  some det ai l s of  t he r obber y.   The ci r cui t  cour t  r esol ved 
al l  of  t hese di f f er ences i n f avor  of  Det ect i ve Spano.  
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l egi s l at ur es or  cour t s t o enact  l aws or  r ul es " r equi r i ng 

v i deot api ng of  t he ent i r et y of  cust odi al  i nt er r ogat i ons of  cr i me 

suspect s at  pol i ce pr eci nct s,  cour t houses,  det ent i on cent er s,  or  

ot her  pl aces wher e suspect s ar e hel d f or  quest i oni ng,  or ,  wher e 

v i deot api ng i s i mpr act i cal ,  t o r equi r e t he audi ot api ng of  such 

cust odi al  i nt er r ogat i ons[ . ] "   Amer i can Bar  Ass ' n,  N. Y.  Count y 

Lawyer s '  Ass' n,  Cr i mi nal  Just i ce Sect i on,  Repor t  t o t he House of  

Del egat es ( Feb.  2004) ,  avai l abl e at  

ht t p: / / www. abanet . or g/ l eader shi p/ 2004/ r ecommendat i ons/ 8a. pdf .  

 ¶57 We ar e mi ndf ul  t hat  adopt i ng t he r ul e pr oposed by 

Jer r el l  wi l l  be met  wi t h some hesi t at i on. 14  However ,  we agr ee 

wi t h t he cour t  of  appeal s t hat  " i t  i s  t i me f or  Wi sconsi n t o 

t ackl e t he f al se conf essi on i ssue"  and " t ake appr opr i at e act i on 

so t hat  t he yout h of  our  st at e ar e pr ot ect ed f r om conf essi ng t o 

cr i mes t hey di d not  commi t . "   Jer r el l  C. J. ,  269 Wi s.  2d 442,  

¶32.   We ar e convi nced t han an el ect r oni c r ecor di ng r equi r ement  

i s a means t o t hat  end.    

¶58 I n 1994,  t he Mi nnesot a Supr eme Cour t  i n Scal es,  518 

N. W. 2d at  592,  exer ci sed i t s " super vi sor y power  t o i nsur e t he 

f ai r  admi ni st r at i on of  j ust i ce. "   I t  r equi r ed el ect r oni c  

                                                 
14 For  exampl e,  some may f ear  t hat  a r ecor di ng r equi r ement  

wi l l  l ead t o suppr essi on of  conf essi ons based on t echni cal i t i es.   
We not e,  however ,  t hat  j ur i sdi ct i ons t hat  r equi r e r ecor di ng have 
excused t he f ai l ur e t o r ecor d when t hat  f ai l ur e was occasi oned 
by good f ai t h er r or  or  equi pment  mal f unct i on or  wher e t he 
vi ol at i on was not  subst ant i al  or  t he cont ent s of  t he 
i nt er r ogat i on wer e not  i n di sput e.   See,  e. g. ,  Br i ght  v.  St at e,  
826 P. 2d 765,  773- 74 ( Al aska Ct .  App.  1992) ;  St at e v.  Mi l l er ,  
573 N. W. 2d 661,  674- 75 ( Mi nn.  1998) ;  St at e v.  Schr oeder ,  560 
N. W. 2d 739,  740- 41 ( Mi nn.  Ct .  App.  1997) .  
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r ecor di ng of  al l  quest i oni ng " wher e f easi bl e, "  and wi t hout  

except i on " when quest i oni ng occur s at  a pl ace of  det ent i on. "   

I d.   Today,  we al so exer ci se our  super vi sor y power  t o i nsur e t he 

f ai r  admi ni st r at i on of  j ust i ce.   Al l  cust odi al  i nt er r ogat i on of  

j uveni l es i n f ut ur e cases shal l  be el ect r oni cal l y r ecor ded wher e 

f easi bl e,  and wi t hout  except i on when quest i oni ng occur s at  a 

pl ace of  det ent i on.   Audi ot api ng i s suf f i c i ent  t o sat i sf y our  

r equi r ement ;  however ,  v i deot api ng may pr ovi de an even mor e 

compl et e pi ct ur e of  what  t r anspi r ed dur i ng t he i nt er r ogat i on. 15   

VI  

¶59 I n sum,  we agr ee wi t h Jer r el l  t hat  hi s  wr i t t en 

conf essi on t o t he pol i ce was i nvol unt ar y under  t he t ot al i t y of  

t he c i r cumst ances.   However ,  we decl i ne t o adopt  hi s pr oposed 

per  se r ul e r egar di ng consul t at i on wi t h a par ent  or  i nt er est ed 

adul t .   Fi nal l y,  we exer ci se our  super vi sor y power  t o r equi r e 

t hat  al l  cust odi al  i nt er r ogat i on of  j uveni l es i n f ut ur e cases be 

el ect r oni cal l y r ecor ded wher e f easi bl e,  and wi t hout  except i on 

when quest i oni ng occur s at  a pl ace of  det ent i on.   Accor di ngl y,  

we r ever se t he deci s i on of  t he cour t  of  appeal s.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed.  

 

                                                 
15 For  many l aw enf or cement  agenci es i n t hi s st at e,  t hi s  

pr act i ce wi l l  be not hi ng new.   At  or al  ar gument ,  t he Assi st ant  
At t or ney Gener al  i ndi cat ed t hat  t her e ar e appr oxi mat el y 50 l aw 
enf or cement  agenci es i n t he st at e t hat  do t api ng of  some t ype 
under  some set  of  c i r cumst ances.    
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¶60 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  j oi n 

t he maj or i t y opi ni on.   I  agr ee t hat  t he wr i t t en conf essi on was 

i nvol unt ar y and t hat  t he deci s i on of  t he cour t  of  t he appeal s 

shoul d be r ever sed.   I  whol ehear t edl y j oi n t he cour t  i n adopt i ng 

a r ul e r equi r i ng pol i ce t o r ecor d el ect r oni cal l y al l  j uveni l e 

i nt er r ogat i ons.    

¶61 I  wr i t e f or  t wo r easons.   Fi r st ,  I  wr i t e t o di scuss 

t he cour t ' s  st at e const i t ut i onal  super i nt endi ng aut hor i t y over  

al l  cour t s.   As I  descr i be bel ow,  f or  mor e t han 120 year s of  

Wi sconsi n st at e const i t ut i onal  hi st or y,  f r om 1853 t o 1977,  t he 

supr eme cour t  br oadl y const r ued i t s super i nt endi ng aut hor i t y as 

a power  t o cont r ol  l i t i gat i on i n t he cour t s.   I n 1977 t he 

l egi s l at ur e and t he peopl e of  t he st at e of  Wi sconsi n,  pr esumabl y 

awar e of  t hi s const i t ut i onal  hi st or y,  amended t he j udi c i ar y 

ar t i c l e of  t he Wi sconsi n const i t ut i on,  t her eby gi v i ng t hei r  

i mpr i mat ur  t o t he cour t ' s  br oad const i t ut i onal  super i nt endi ng 

power  t o cont r ol  l i t i gat i on.   Si nce t he 1977 const i t ut i onal  

amendment  t he cour t  has cont i nued t o t ake a br oad vi ew of  i t s 

super i nt endi ng aut hor i t y.   Accor di ngl y,  I  conc l ude t hat  t he 
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maj or i t y opi ni on f i t s wel l  wi t hi n t he cour t ' s  const i t ut i onal  

power s. 1        

¶62 Second,  unl i ke t he maj or i t y,  I  woul d adopt  a per  se 

r ul e excl udi ng i n- cust ody admi ssi ons f r om any chi l d under  t he 

age of  16 who has not  been gi ven t he oppor t uni t y t o consul t  wi t h 

a par ent  or  i nt er est ed adul t .      

¶63 The cour t  of  appeal s, 2 t he def endant , 3 t he Chi l dr en and 

Fami l y Just i ce Cent er  at  Nor t hwest er n Uni ver si t y  School  of  Law' s  

                                                 
1 Just i ces Ann Wal sh Br adl ey,  N.  Pat r i ck Cr ooks,  and Loui s 

B.  But l er  j oi n onl y Par t  I  of  t hi s concur r ence r el at i ng t o t he 
cour t ' s  super i nt endi ng aut hor i t y,  maki ng Par t  I  t he deci s i on of  
t he maj or i t y of  t he cour t  r egar di ng t he nat ur e of  t he cour t ' s  
super i nt endi ng aut hor i t y over  al l  cour t s �  

2 St at e v.  Jer r el l  C. J. ,  2004 WI  App 9,  ¶32,  269 
Wi s.  2d 442,  674 N. W. 2d 607 ( i ssui ng a cal l  f or  act i on) .  

3 Br i ef  and Appendi x of  Respondent - Appel l ant - Pet i t i oner  at  
30- 34.   The def endant  and t he cour t  of  appeal s suggest  adopt i on 
of  t he r ul e set  f or t h i n I n r e E. T. C. ,  449 A. 2d 937 ( Vt .  1982) .   
See Jer r el l  C. J. ,  269 Wi s.  2d 442,  ¶31.   

The Ver mont  Supr eme Cour t  i n E. T. C. ,  449 A. 2d at  940,  
adopt ed t he f ol l owi ng cr i t er i a f or  a j uveni l e t o vol unt ar i l y  and 
i nt el l i gent l y wai ve hi s r i ght  agai nst  sel f - i ncr i mi nat i on and 
r i ght  t o counsel :  

( 1)  [ H] e must  be gi ven t he oppor t uni t y t o consul t  wi t h 
an adul t ;  ( 2)  t hat  adul t  must  be one who i s not  onl y  
genui nel y i nt er est ed i n t he wel f ar e of  t he j uveni l e 
but  compl et el y i ndependent  f r om and di sassoci at ed wi t h 
t he pr osecut i on,  e. g. ,  a par ent ,  l egal  guar di an,  or  
at t or ney r epr esent i ng t he j uveni l e;  and ( 3)  t he 
i ndependent  i nt er est ed adul t  must  be i nf or med and be 
awar e of  t he r i ght s guar ant eed t o t he j uveni l e.  
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Bl uhm Legal  Cl i ni c, 4 t he Juveni l e Law Cent er , 5 and Uni ver si t y of  

Wi sconsi n Law School  Pr of essor  Mar ygol d S.  Mel l i 6 al l  agr ee t hat  

i t  i s  t i me t o t ake appr opr i at e act i on t o pr ot ect  t he yout h of  

our  st at e f r om conf essi ng t o cr i mes t hey di d not  commi t .    

¶64 The St at e does not  quest i on t he mer i t s of  a per  se 

r ul e, 7 but  ar gues t hat  t he f or mul at i on of  such a r ul e shoul d be 

l ef t  t o t he l egi s l at ur e,  as a mat t er  of  pol i cy,  j ust  as i t  

ar gues t hat  f or mul at i on of  a r ul e r equi r i ng el ect r oni c r ecor di ng 

of  j uveni l e i nt er r ogat i ons shoul d be l ef t  t o t he l egi s l at ur e.   

For  t he same r easons set  f or t h i n t he maj or i t y opi ni on and i n 

t hi s concur r i ng opi ni on f or  r ej ect i ng t he St at e' s ar gument  about  

compar at i ve j udi c i al - l egi s l at i ve i nst i t ut i onal  compet ence 

r el at i ng t o el ect r oni c r ecor di ng, 8 I  r ej ect  t he St at e' s l eave- i t -

t o- t he- l egi s l at ur e appr oach on t hi s par ent al  i ssue.   

I  

¶65 The ot her  concur r ences'  chal l enge t o t he cour t ' s  

exer ci se of  i t s  super i nt endi ng power s i n t he i nst ant  case 

pr ompt ed me t o r eexami ne t he cases and i mpel l ed me t o wr i t e.   I  

                                                 
4 See Br i ef  of  Ami cus Cur i ae Chi l dr en & Fami l y Just i ce 

Cent er ,  Pr of essor  Emer i t a Mar ygol d S.  Mel l i ,  & The Juveni l e Law 
Cent er .  

5 See i d.  

6 See i d.  

7 Maj or i t y op. ,  ¶39.  

8 Maj or i t y op. ,  ¶¶47- 49.  
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di sagr ee wi t h t hei r  v i ews of  t he cour t ' s  power s.   I  v i ew t he 

exer ci se of  super i nt endi ng power s i n t he i nst ant  case as a means 

of  cont r ol l i ng t he cour se of  l i t i gat i on i n t he cour t s of  t hi s 

st at e by gover ni ng t he admi ssi on of  evi dence; 9 t he cour t ' s  

exer ci s i ng i t s super i nt endi ng power  her e i s a quest i on of  

pol i cy,  not  power .   

¶66 The power s of  t he Wi sconsi n Supr eme Cour t  ar e def i ned 

i n sever al  ways and have di ver se or i gi ns.   Some ar e expl i c i t l y  

set  f or t h i n Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n 

Const i t ut i on:  appel l at e and or i gi nal  j ur i sdi ct i on and 

super i nt endi ng and admi ni st r at i ve aut hor i t y.   Ot her s ar e der i ved 

f r om t he st at e const i t ut i onal  separ at i on of  power s doct r i ne,  as 

wel l  as f r om t he cour t ' s  ver y exi st ence,  especi al l y t hi s cour t ' s 

bei ng t he hi ghest  cour t  i n t he st at e,  t he cour t  of  l ast  r esor t .   

I ndeed,  " i t  i s  wel l  est abl i shed t hat  t hi s cour t  has expr ess,  

i nher ent ,  i mpl i ed and i nci dent al  power s" 10 t o manage t he sound 

                                                 
9 See,  e. g. ,  St at e v.  Ar mst r ong,  110 Wi s.  2d 555,  329 

N. W. 2d 386 ( 1983)  ( al t er i ng t he r ul es r egar di ng admi ssi bi l i t y  of  
hypnot i cal l y af f ect ed evi dence) ;  St at e v.  Dean,  103 Wi s.  2d 228,  
307 N. W. 2d 628 ( 1981)  ( pol ygr aph evi dence i nadmi ssi bl e) .  

10 St at e v.  Hol mes,  106 Wi s.  2d 31,  45,  315 N. W. 2d 703 
( 1982) .    

I  agr ee wi t h Just i ce Pr osser ' s concur r ence t hat  " [ i ] t  i s  
not  compl et el y c l ear  how t he cour t ' s  ' super i nt endi ng aut hor i t y '  
di f f er s f r om t he cour t ' s  i nher ent  power ,  f or  t he t wo power s 
somet i mes over l ap. "   Just i ce Pr osser ' s concur r ence/ di ssent ,  
¶136.  
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oper at i on of  t he j udi c i al  syst em i n our  t r i par t i t e f or m of  

gover nment .    

¶67 Super i nt endi ng,  i nher ent ,  i mpl i ed,  and i nci dent al  

power s shoul d,  as t he cour t  has of t en sai d,  and as I  st r ongl y 

bel i eve,  be " i nvoked caut i ousl y and wi t h a mi ni mum of  r het or i c 

t o r educe t he r i sks of  conf l i c t s wi t h t he l egi s l at i ve and 

execut i ve br anches of  gover nment . " 11  Our  super i nt endi ng power  i s 

not  l i ght l y i nvoked. 12       

¶68 The ot her  concur r ences i n t he i nst ant  case set  f or t h 

an er r oneous and cr amped vi ew of  t he power s of  t hi s cour t  based 

                                                                                                                                                             
Thi s cour t  has gr ouped i nher ent  power  wi t h i mpl i ed and 

i nci dent al  power s and has def i ned t hem as t hose power s t hat  ar e 
necessar y " t o enabl e t he j udi c i ar y t o accompl i sh i t s 
const i t ut i onal l y or  l egi s l at i vel y mandat ed f unct i ons. "  St at e ex 
r el .  Fr i edr i ch v .  Ci r cui t  Cour t  f or  Dane Count y,  192 Wi s.  2d 1,  
16,  531 N. W. 2d 32 ( 1995)  ( quot i ng St at e v .  Hol mes,  106 
Wi s.  2d 31,  44,  315 N. W. 2d 703 ( 1982)  ( quot i ng St at e v.  Cannon,  
199 Wi s.  401,  402,  226 N. W.  385 ( 1929) ) ) .    

For  a di scussi on of  t he supr eme cour t ' s  power s,  see 
Comment ,  I nher ent  Power  and Admi ni st r at i ve Cour t  Ref or m,  58 
Mar q.  L.  Rev.  133,  135- 36 ( 1974) ;  Denni s Gal l agher ,  Comment ,  
Super i nt endi ng Power  of  t he Wi sconsi n Supr eme Cour t  and 
Fi nanci al  Di scl osur e Rul es f or  Judges,  1977 Wi s.  L.  Rev.  1111;  
Wi s.  Legi s l at i ve Ref er ence Bur eau,  The Power s of  t he Wi sconsi n 
Supr eme Cour t  ( Res.  Bul l .  76- RB- 1,  27- 33) .   For  a l i s t i ng of  
Wi sconsi n cases and comment ar i es di scussi ng cour t  power s,  see 
St at e ex r el .  Fr i edr i ch v.  Ci r cui t  Cour t  f or  Dane Count y 192 
Wi s. 2d 1,  16,  531 N. W. 2d 32 ( 1995) .  

11 Gal l agher ,  supr a not e 10,  at  1124 ( c i t i ng John M.  
Connor s,  I nher ent  Power  of  t he Cour t s——Management  Tool  or  
Rhet or i cal  Weapon?,  1 Just i ce Syst em J.  63,  65- 68 ( 1973) ) .   

12 Ar neson v.  Jezwi nski ,  206 Wi s.  2d 217,  226,  556 
N. W. 2d 721 ( 1996) .  
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on t hei r  i ncompl et e hi st or i cal  r evi ew of  sel ect i vel y chosen case 

l aw.           

¶69 When al l  i s  sai d and done,  Ar neson v.  Jezwi nski ,  206 

Wi s.  2d 217,  225- 26,  556 N. W. 2d 721 ( 1996) ,  quot ed wi t h appr oval  

i n St at e ex r el .  Hass v.  Wi sconsi n Cour t  of  Appeal s,  2001 WI  

128,  248 Wi s.  2d 634,  640,  636 N. W. 2d 707 ( 2001) ,  summar i zes t he 

case l aw i nt er pr et i ng our  super i nt endi ng aut hor i t y and set s 

f or t h t he pr esent  and l ong- st andi ng vi ew t hat  t he cour t ' s  

super i nt endi ng aut hor i t y i s a br oad power  t o be exer ci sed f or  

cont r ol l i ng t he cour se of  l i t i gat i on and i s  shaped by t he 

cont i nui ng necessi t y t hat  t hi s cour t  car r y out  i t s f unct i on as a 

supr eme cour t . 13  The Ar neson cour t  wr ot e as f ol l ows:  

The Wi sconsi n Const i t ut i on gr ant s t hr ee separ at e and 
di st i nct  br anches of  j ur i sdi ct i on t o t hi s Cour t :  ( 1)  
appel l at e j ur i sdi ct i on;  ( 2)  gener al  super i nt endi ng 
cont r ol  over  i nf er i or  cour t s;  and ( 3)  or i gi nal  
j ur i sdi ct i on at  cer t ai n pr oceedi ngs at  l aw and i n 
equi t y.   Wi s.  Const .  ar t  VI I ,  § 3;  St at e ex r el .  
Reynol ds v.  Count y Cour t ,  11 Wi s.  2d 560,  564,  105 
N. W. 2d 876 ( 1960) ;  I n r e Br and,  251 Wi s.  531,  536,  30 
N. W. 2d 238 ( 1947) ,  cer t .  deni ed,  335 U. S.  802,  69 S.  
Ct .  34,  93 L.  Ed.  359 ( 1948) ;  St at e ex r el .  Four t h 
Nat ' l  Bank v.  Johnson,  103 Wi s.  591,  611- 12,  79 N. W.  
1081 ( 1899)  ( her ei naf t er  " Johnson" ) .   The 
const i t ut i onal  gr ant s of  super i nt endi ng aut hor i t y 
endow t hi s cour t  wi t h a power  t hat  i s  i ndef i ni t e i n 
char act er ,  unsuppl i ed wi t h means and 
i nst r ument al i t i es,  and l i mi t ed onl y by t he necessi t i es 
of  j ust i ce.   I n r e Kadi ng,  70 Wi s.  2d 508,  519- 20,  235 

                                                 
13 See al so St at e v.  Jenni ngs,  2002 WI  44,  ¶¶12- 16,  99,  252 

Wi s.  2d 228,  647 N. W. 2d 142 ( The cour t  unquest i onabl y has t he 
power  t o r equi r e t he cour t  of  appeal s t o cer t i f y t o t hi s cour t  
any case pr esent i ng a conf l i c t  bet ween our  pr ecedent  and a 
deci s i on of  t he U. S.  Supr eme Cour t . ) .  
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N. W. 2d 409,  238 N. W. 2d 63,  239 N. W. 2d 297 ( 1975) ;  
Reynol ds,  11 Wi s.  2d at  564- 65,  105 N. W. 2d 876;  I n r e 
Phel an,  225 Wi s.  314,  320- 21,  274 N. W.  411 ( 1937) ;  
Johnson,  103 Wi s.  at  611,  79 N. W.  1081.   I n addi t i on,  
t hi s power  enabl es t he cour t  t o cont r ol  t he cour se of  
or di nar y l i t i gat i on i n t he l ower  cour t s of  Wi sconsi n.   
Phel an,  225 Wi s.  at  320,  274 N. W.  411;  Johnson,  103 
Wi s.  at  613,  79 N. W.  1081.   As we have st at ed,  " The 
super i nt endi ng power  i s as br oad and as f l exi bl e as 
necessar y t o i nsur e t he due admi ni st r at i on of  j ust i ce 
i n t he cour t s of  t hi s st at e. "   Kadi ng,  70 Wi s.  2d at  
520,  235 N. W. 2d 409.    

However ,  we do not  use such power  l i ght l y.   
Phel an,  225 Wi s.  at  321,  274 N. W.  411.   As we have 
i ndi cat ed,  " Thi s cour t  wi l l  not  exer ci se i t s 
super i nt endi ng power  wher e t her e i s anot her  adequat e 
r emedy,  by appeal  or  ot her wi se,  f or  t he conduct  of  t he 
t r i al  cour t ,  or  wher e t he conduct  of  t he t r i al  cour t  
does not  t hr eat en ser i ousl y t o i mpose a s i gni f i cant  
har dshi p upon a c i t i zen. "   McEwen v.  Pi er ce Count y,  90 
Wi s.  2d 256,  269- 70,  279 N. W. 2d 469 ( 1979)  ( c i t i ng 
Newl ander  v.  Ri ver vi ew Real t y Co. ,  238 Wi s.  211,  225,  
298 N. W.  603 ( 1941) ;  St at e ex r el .  Tewal t  v.  Pol l ar d,  
112 Wi s.  232,  234,  87 N. W.  1107 ( 1901) ) . 14  

¶70 Let  me expl ai n t he basi s f or  t he Ar neson pr ec i s of  

super i nt endi ng aut hor i t y.   A car ef ul  exami nat i on of  Ar t i c l e VI I ,  

Sect i on 3 and t he case l aw shows t he devel opment  of  t he cour t ' s 

v i ews about  super i nt endi ng power ,  cul mi nat i ng i n t he 1977 

const i t ut i onal  amendment .   The cour t  has exami ned and r eexami ned 

t he basi s of  t he super i nt endi ng power  over  t he year s and has 

def i ned and r edef i ned t he power .   The cour t ' s  concept ual i zat i on 

ends wher e i t  began:  The cour t ' s  super i nt endi ng power  i s as 

br oad as necessar y t o meet  t he needs of  changi ng ci r cumst ances,  

and t hat  power  i s t o be exer ci sed j udi c i ousl y.   The quest i on of  

                                                 
14 Ar neson,  206 Wi s.  2d at  225- 26.  
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t hi s cour t ' s  exer ci s i ng i t s super i nt endi ng aut hor i t y over  t he 

cour t s and l i t i gat i on " i s one of  pol i cy,  not  power . " 15   

¶71 The anal ysi s st ar t s wi t h t he l anguage of  Ar t i c l e VI I ,  

Sect i on 3 of  t he 1848 const i t ut i on,  t hen consi der s t he adopt i on 

of  t he 1977 const i t ut i onal  amendment  t o Ar t i c l e VI I ,  Sect i on 3,  

and cul mi nat es wi t h r ecent  cases i nt er pr et i ng t he const i t ut i onal  

gr ant  of  super i nt endi ng aut hor i t y.    

¶72 Ar t i c l e VI I ,  Sect i on 3 of  t he 1848 const i t ut i on 

r egar di ng super i nt endi ng cont r ol  r ead as f ol l ows:    

The supr eme cour t ,  except  i n cases ot her wi se pr ovi ded 
i n t hi s const i t ut i on,  shal l  have appel l at e 
j ur i sdi ct i on onl y,  whi ch shal l  be coext ensi ve wi t h t he 
st at e;  but  i n no case r emoved t o t he supr eme cour t  
shal l  a t r i al  by a j ur y be al l owed.   The supr eme cour t  
shal l  have a gener al  super i nt endi ng cont r ol  over  al l  
i nf er i or  cour t s;  i t  shal l  have power  t o i ssue wr i t s of  
habeas cor pus,  mandamus,  i nj unct i on,  quo war r ant o,  
cer t i or ar i ,  and ot her  or i gi nal  and r emedi al  wr i t s,  and 
t o hear  and det er mi ne t he same ( emphasi s added) .  

Af t er  t he 1977 const i t ut i onal  amendment ,  t he gr ant  of  

super i nt endi ng cont r ol  i n Ar t i c l e VI I ,  Sect i on 3( 1) ,  whi ch 

gover ns t he i nst ant  case,  r eads si mpl y as f ol l ows:  

The Supr eme Cour t  shal l  have super i nt endi ng and 
admi ni st r at i ve aut hor i t y over  al l  cour t s. 16 

                                                 
15 St at e ex r el .  Hass v.  Wi s.  Cour t  of  Appeal s,  2001 WI  128,  

¶12,  248 Wi s.  2d 634,  636 N. W. 2d 707.  

16 The 1977 amendment  r emoved t he r ef er ence t o wr i t s f r om 
t he supr eme cour t ' s  super i nt endi ng power .   Wr i t s ar e r ef er r ed t o 
i n Ar t i c l e VI I ,  Sect i on 3( 2)  as f ol l ows:  " The supr eme cour t  has 
appel l at e j ur i sdi ct i on over  al l  cour t s and may hear  or i gi nal  
act i ons and pr oceedi ngs.   The supr eme cour t  may i ssue al l  wr i t s 
necessar y i n ai d of  i t s  j ur i sdi ct i on. "  



No.   2002AP3423. ssa 

 

9 
 

¶73 The 1848 const i t ut i on' s wor ds " super i nt endi ng cont r ol  

over  al l  i nf er i or  cour t s"  ar e br oad and unl i mi t ed.   The 1848 

Wi sconsi n const i t ut i onal  document s do not  hel p us i n 

under st andi ng t he meani ng of  " super i nt endi ng cont r ol . "   We 

t her ef or e t ur n t o cont empor aneous i nt er pr et at i ons of  t he 1848 

Const i t ut i on as a sour ce of  i t s  meani ng.   Cont empor aneous 

l egi s l at i ve or  j udi c i al  i nt er pr et at i ons of  t he st at e 

const i t ut i on have speci al  val ue. 17  The l egi s l at or s or  j udges who 

wer e on hand when t he const i t ut i on was adopt ed have a uni que 

per spect i ve.   They ought  t o know what  t he const i t ut i on means.   

On t he i ssue of  t he cour t ' s  super i nt endi ng power ,  we have a 

cont empor aneous j udi c i al  i nt er pr et at i on and t hat  i nt er pr et at i on 

shoul d be gi ven gr eat  wei ght .       

¶74 I n 1853,  f i ve year s af t er  t he adopt i on of  t he 

Wi sconsi n Const i t ut i on,  Just i ce Adam Smi t h,  wr i t i ng f or  t he 

cour t  i n The At t or ney Gener al  v.  Bl ossom,  1 Wi s.  277 [ * 317]  

( 1853) ,  addr essed t he meani ng of  " super i nt endi ng cont r ol "  i n a 

case i nvol v i ng t he cour t ' s  power  t o i ssue a wr i t  of  quo 

                                                 
17 The cour t  i n St at e v.  Beno,  116 Wi s.  2d 122,  136- 37,  341 

N. W. 2d 668 ( 1984) ,  and i n ot her  cases,  has r ecogni zed t hat  when 
t he pl ai n meani ng of  wor ds i s not  hel pf ul  i n const i t ut i onal  
i nt er pr et at i on,  cont empor aneous aut hor i t y i s t he next  best  
i nt er pr et i ve t ool .   Const i t ut i onal  i nt er pr et at i on i nvol ves  

( 1)  The pl ai n meani ng of  t he wor ds i n t he cont ext  
used;  ( 2)  The hi st or i cal  anal ysi s of  t he 
const i t ut i onal  debat es and of  what  pr act i ces wer e i n 
exi st ence i n 1848,  whi ch t he cour t  may r easonabl y 
pr esume wer e al so known t o t he f r amer s of  t he 1848 
const i t ut i on;  and ( 3)  The ear l i est  i nt er pr et at i on of  
t hi s sect i on by t he l egi s l at ur e as mani f est ed i n t he 
f i r st  l aw passed f ol l owi ng t he adopt i on of  t he 
const i t ut i on.   ( Ci t at i ons omi t t ed. )  
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war r ant o.   Bl ossom,  l i ke cases t o f ol l ow,  was concer ned wi t h t he 

r el at i on of  super i nt endi ng cont r ol  t o t he wr i t s speci f i ed i n t he 

const i t ut i on.    

¶75 Wr i t i ng f or  a unani mous cour t ,  Just i ce Smi t h 

i nt er pr et ed t he phr ase " super i nt endi ng cont r ol  over  al l  i nf er i or  

cour t s"  as a br oad gr ant  of  power  t o t he supr eme cour t .   The 

cour t ' s  power  woul d,  he wr ot e,  be i nt er pr et ed over  t he year s t o 

enabl e t he cour t  t o f ul f i l l  i t s  r ol e as t he cour t  of  l ast  r esor t  

i n t he st at e. 18  Al t hough Just i ce Smi t h v i ewed t he const i t ut i onal  

                                                 
18 Just i ce Smi t h wr ot e as f ol l ows:  

I t  i s  obvi ous,  t hen,  t hat  when t he f r amer s of  t he 
const i t ut i on speak of  a supr eme cour t ,  t hey i nt ended 
t o convey t he i dea of  t he hi ghest  t r i bunal  i n t he 
j udi c i al  depar t ment  of  t he gover nment .  

.  .  .  .  

.  .  .  " The supr eme cour t  shal l  have a gener al  
super i nt endi ng cont r ol  over  al l  i nf er i or  cour t s. "  

.  .  .  .  

Af t er  t he wor ds " i nf er i or  cour t s, "  t her e i s a 
per i od.   The sent ence i s as compl et e and i ndependent  
as i s t he f i r st  sent ence whi ch speaks of  t he appel l at e 
j ur i sdi ct i on of  t he supr eme cour t .  

.  .  .  .  

Thi s sent ence cont ai ns a c l ear  gr ant  of  power .   
We wi l l  not  under t ake t o say t hat  wi t hout  t hi s gr ant ,  
t he power  woul d not  be i n t he cour t .   I t  i s not  
necessar y t o di scuss t hat  quest i on.   We ar e 
endeavor i ng t o ar r i ve at  t he pr oper  const r uct i on of  
t he wr i t t en l aw.   I t  i s  a gr ant  of  power .  I t  i s  
unl i mi t ed i n ext ent .   I t  i s  undef i ned i n char act er .   
I t  i s  unsuppl i ed wi t h means and i nst r ument al i t i es.   
The const i t ut i on l eaves us whol l y i n t he dar k as t o 
t he means of  exer ci s i ng t hi s c l ear ,  unequi vocal  gr ant  
of  power .   I t  gi ves,  i ndeed,  t he j ur i sdi ct i on,  but  
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" super i nt endi ng"  l anguage as a gr ant  of  power ,  he asser t ed t hat  

t he c l ause may have been unnecessar y because t hi s power  mi ght  be 

ar r i ved at  by i mpl i cat i on. 19   

¶76 To add wei ght  t o hi s per suasi ve r easoni ng,  Just i ce 

Smi t h r emi nded hi s r eader s t hat  a j ust i ce of  t he cour t  j oi ni ng 

hi s opi ni on had been a member  of  t he j udi c i ar y commi t t ee t hat  

r epor t ed t he j udi c i ar y ar t i c l e at  t he const i t ut i onal  

convent i on. 20 

¶77 Just i ce Smi t h' s br oad i nt er pr et at i on of  t he cour t ' s  

super i nt endi ng power  was echoed 21 year s l at er  by Chi ef  Just i ce 

Edwar d Ryan,  i n The At t or ney Gener al  v.  Rai l r oad Cos. ,  35 Wi s.  

425 ( 1874) .   Chi ef  Just i ce Ryan was a pr omi nent  member  of  t he 

                                                                                                                                                             
does not  pr et end t o i nt i mat e i t s i nst r ument s or  
agenci es.  .  .  .   

The At t or ney Gener al  v.  Bl ossom,  1 Wi s.  277 [ * 317] ,  281- 83 
[ * 322- 25]  ( 1853) .  

19 Bl ossom,  1 Wi s.  at  284 [ * 326] :  

The ver y f or ce of  t he t er ms,  supr eme cour t ;  
compr ehendi ng,  nami ng,  i nst i t ut i ng t he hi ghest ,  t he 
der ni er  j udi c i al  t r i bunal  known t o,  and r ecogni zed by 
t he common l aw,  necessar i l y  car r i es wi t h i t  al l  t he 
wr i t s,  i nst r ument al i t i es,  power s and agenci es pr ovi ded 
by t he common l aw f or  t he conveni ent  and compl et e 
exer ci se of  such super i nt endi ng cont r ol .  I t  i s  i dl e t o 
say t hat  t he enumer at i on of  such wr i t s as ar e 
ment i oned,  wer e made t o suppl y such means of  
super i nt endi ng cont r ol .    

20 Bl ossom,  1 Wi s.  at  289 [ * 332] .  
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1846 const i t ut i onal  convent i on. 21  Chi ef  Just i ce Ryan,  wr i t i ng 

f or  a unani mous supr eme cour t ,  wr ot e t hat  t he const i t ut i onal  

gr ant  i s 

t o t he supr eme cour t  of  t he st at e,  i n t he f ul l  
s i gni f i cance of  t hat  t er m gi ven i n At t or ney Gener al  v.  
Bl ossom;  desi gned t o have a gener al  j udi c i al  over si ght  
of  t he st at e i n al l  i t s  i nt er est s,  publ i c and pr i vat e.   
To t hi s cour t ,  as such,  ar e gi ven gener al  appel l at e 
j ur i sdi ct i on and super i nt endi ng cont r ol  over  al l  ot her  
cour t s t hr oughout  t he st at e,  because t hese ar e 
essent i al  t o t he j udi c i al  supr emacy of  t he cour t  i n 
al l  or di nar y l i t i gat i on .  .  .  . 22  

Chi ef  Just i ce Ryan expl ai ned t hat  t he appel l at e,  or i gi nal ,  and 

super i nt endi ng j ur i sdi ct i on of  t he cour t  al l  had one under l y i ng 

pol i cy:  " t o make t hi s cour t  i ndeed a supr eme j udi c i al  t r i bunal  

over  t he whol e st at e;  a cour t  of  l ast  r esor t  on al l  j udi c i al  

quest i ons under  t he const i t ut i on and l aws of  t he st at e .  .  .  . " 23   

¶78 Just i ce Smi t h' s and Chi ef  Just i ce Ryan' s br oad 

i nt er pr et at i on of  super i nt endi ng aut hor i t y i n t he Bl ossom and 

                                                 
21 Wi sconsi n Supr eme Cour t ,  Por t r ai t s of  Just i ce:   The 

Wi sconsi n Supr eme Cour t ' s  Fi r st  150 Year s 16 ( 2d ed.  2003) ,  
avai l abl e onl i ne at  
ht t p: / / wi cour t s. gov/ about / pubs/ supr eme/ docs/ por t r ai t sof j ust i ce. p
df .  

22 The At t or ney Gener al  v.  Rai l r oad Cos. ,  35 Wi s.  425,  518 
( 1874) .  

23 Rai l r oad Cos. ,  35 Wi s.  at  518.  

Al t hough St at e ex r el .  Four t h Nat ' l  Bank v.  Johnson,  103 
Wi s.  591,  611- 12,  79 N. W.  1081 ( 1899)  l i mi t ed t he cour t ' s  
super i nt endi ng power  t o cor r ect i ng j ur i sdi ct i onal  er r or s,  l at er  
cases cl ar i f i ed t hat  t he power  ext ended t o j udi c i al  er r or s.   
St at e ex r el .  Umbr ei t  v.  Hel ms,  136 Wi s.  432,  450- 52 ( 1908)  
( Mar shal l ,  J. ,  concur r i ng) .  
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t he Rai l r oad Cos.  cases became t he accept ed vi ew af t er  j udi c i al  

meander i ngs al ong ot her  pat hs,  one of  whi ch I  di scuss bel ow.  

¶79 One such meander i ng was Just i ce Wi nsl ow' s unani mous 

opi ni on f or  t he cour t  i n St at e ex r el .  Four t h Nat i onal  Bank of  

Phi l adel phi a v.  Johnson,  103 Wi s.  591,  79 N. W.  1081 ( 1899) .   

Just i ce Wi nsl ow quot ed Bl ossom' s and Rai l r oad Cos. '  br oad 

i nt er pr et at i ons of  super i nt endi ng cont r ol  but  added a spi n t o 

t hese cases.   Just i ce Wi nsl ow l ooked t o Engl i sh l aw ( as had 

Just i ce Smi t h i n Bl ossom) 24 and seemed t o t ake a nar r ower  v i ew of  

super i nt endi ng cont r ol ,  emphasi z i ng t he use of  wr i t s speci f i ed 

i n t he exer ci se of  super i nt endi ng cont r ol  t o keep cour t s wi t hi n 

t hei r  j ur i sdi ct i on and compel  act i on when cour t s f ai l ed t o 

exer ci se j ur i sdi ct i on. 25  Just i ce Wi nsl ow' s opi ni on seems t o make 

a di st i nct i on bet ween usi ng t he super i nt endi ng power  t o cor r ect  

j ur i sdi ct i onal  er r or s of  l ower  cour t s and usi ng t he 

super i nt endi ng power  t o cor r ect  ot her  j udi c i al  er r or s.   

¶80 A second case f ol l owi ng t he Johnson pat h was Sei l er  v.  

St at e,  112 Wi s.  293,  87 N. W.  1072 ( 1901) ,  whi ch Just i ce Rouj et  

D.  Mar shal l  wr ot e f or  t he cour t .   Al t hough t he Sei l er  cour t   

st at ed t hat  t he nat ur e of  super i nt endi ng cont r ol  was deci ded by 

t he Bl ossom,  Rai l r oad Cos. ,  and Johnson cases,  Just i ce 

Mar shal l ' s  Sei l er  opi ni on seems t o f ol l ow t he t heme of  t he 

                                                 
24 Just i ce Smi t h di scussed Engl and' s Ki ng' s Bench i n or der  

t o shed l i ght  on t he hi st or y of  wr i t s speci f i ed i n t he or i gi nal  
ver si on of  Ar t i c l e VI I ,  Sect i on 3.   See Bl ossom,  1 Wi s.  at  277-
280 [ * 318- 21] .    

25 See John D.  Wi ckhem,  The Power  of  Super i nt endi ng Cont r ol  
of  t he Wi sconsi n Supr eme Cour t ,  1941 Wi s.  L.  Rev.  153,  164- 65.   
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Johnson case l i mi t i ng super i nt endi ng cont r ol  t o Engl i sh 

pr act i ce. 26  

¶81 The Johnson and Sei l er  cases appar ent l y mi si nt er pr et ed 

Just i ce Smi t h' s di scussi on of  t he Ki ng' s Bench i n Bl ossom t o 

suggest  t hat  t he power s of  t he Engl i sh Ki ng' s Bench def i ned t he 

super i nt endi ng power s of  t he st at e supr eme cour t .   The j ust i ces 

r et ur ned,  however ,  t o t he pr i nci pl es of  Bl ossom,  r epudi at i ng t he 

nar r ower  Johnson- Sei l er  Ki ng' s Bench pat h,  i n St at e ex r el .  

Umbr ei t  v.  Hel ms,  136 Wi s.  432,  118 N. W.  158 ( 1908) .   The vi ews 

r egar di ng t he scope of  t he cour t ' s  power  set  f or t h i n t he 

concur r ences of  Hel ms ar e essent i al l y  t he way t hi s cour t  has 

v i ewed i t s super i nt endi ng power  s i nce t hat  case.   I n Hel ms,  t he 

supr eme cour t  was asked t o exer ci se i t s super i nt endi ng cont r ol  

by di r ect i ng a c i r cui t  cour t  j udge t o set  asi de hi s or der  

quashi ng and di smi ssi ng a cr i mi nal  compl ai nt .   Just i ce Ker wi n,  

wr i t i ng f or  t he cour t ,  decl ar ed i t  unnecessar y t o wr i t e much on 

t he meani ng of  super i nt endi ng cont r ol .   Just i ce Mar shal l  and 

Chi ef  Just i ce Wi nsl ow t ook t he oppor t uni t y i n concur r i ng 

opi ni ons t o expr ess t hei r  v i ews on super i nt endi ng cont r ol  i n an 

at t empt  t o set t l e what  t hey v i ewed as a f est er i ng i nt er pr et i ve 

i ssue.   

¶82 I n a concur r i ng opi ni on wi t h a l engt hy hi st or i cal  

synopsi s,  Just i ce Mar shal l ,  t he aut hor  of  Sei l er ,  sought  t o put  

t o r est  t he meani ng of  " super i nt endi ng power . " 27  Just i ce 

                                                 
26 Sei l er  v.  St at e,  112 Wi s.  293,  299- 301,  87 N. W.  1072 

( 1901) .  

27 Hel ms,  136 Wi s.  at  442 ( Mar shal l ,  J. ,  concur r i ng) .  
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Mar shal l  endor sed t he Bl ossom and Rai l r oad Cos.  cases,  adopt i ng 

t hei r  br oad vi ew of  super i nt endi ng power  r at her  t han t he nar r ow 

vi ew he appear ed t o expr ess i n Sei l er . 28  Just i ce Mar shal l  di d 

not ,  however ,  v i ew t he Johnson case as nar r owi ng t he scope of  

t he Bl ossom and Rai l r oad Cos.  i nt er pr et at i ons.  

¶83 Chi ef  Just i ce Wi nsl ow,  t he aut hor  of  t he Johnson case,  

al so separ at el y  concur r ed i n Hel ms.   Al t hough he i nt er pr et ed 

Johnson as hol di ng t hat  super i nt endi ng cont r ol  meant  t he power  

exer ci sed by t he Engl i sh cour t  of  Ki ng' s Bench and not  ext endi ng 

                                                 
28 Hel ms,  136 Wi s.  at  449 ( Mar shal l ,  J. ,  concur r i ng) :  

I t s br oad and compr ehensi ve char act er  was emphasi zed 
at  many poi nt s,  t he i dea bei ng made pr omi nent  t hat  t he 
i nst r ument al i t i es f or  i t s  exer ci se wer e t o be 
di scover ed or  i nvent ed,  i f  need be,  t he power  i t sel f  
not  t o f ai l  of  ef f i c i ency i n any gi ven si t uat i on 
because of  t he or di nar y r est r i c t i ons upon t he use of  
any par t i cul ar  wr i t  or  wr i t s;  t hat  t he const i t ut i onal  
gr ant  was bot h " compact  and congr uous i n i t sel f , "  wi t h 
i t s own " uni f or m gr oup of  anal ogous r emedi es"  t o be 
exer ci sed i n ways of  i t s  own " on many obj ect s,  i n 
gr eat  var i et y of  det ai l . "  .  .  .  No suggest i on i s f ound 
up t o t hi s poi nt  t hat  t he concept  of  t he const i t ut i on 
maker s,  as under st ood by t hi s cour t ,  was based upon 
any model  or  any i dea ot her  t han t hat  t o so r ound out  
supr eme j udi c i al  aut hor i t y as t o af f or d a means i n any 
gi ven ci r cumst ances of  pr event i ng a deni al  of  j ust i ce.    

See al so John D.  Wi ckhem,  The Power  of  Super i nt endi ng 
Cont r ol  of  t he Wi sconsi n Supr eme Cour t ,  1941 Wi s.  L.  Rev.  at  
165- 66 ( J.  Mar shal l  expr essl y hel d t hat  t he power  of  
super i nt endi ng cont r ol  ext ends i nt o f i el d of  j udi c i al  er r or ;  
C. J.  Wi nsl ow def er r ed t o t he cour t ' s  concl usi on t hat  t he case i s 
gover ned by Johnson,  al t hough as an or i gi nal  pr oposi t i on he 
woul d not  have ext ended t he super i nt endi ng power  t o cases of  
j udi c i al  r evi ew;  J.  Dodge t ook t he vi ew t hat  super i nt endi ng 
power ,  as i t  exi st ed i n t he Ki ng' s Bench,  i ncl uded t he power  t o 
r evi ew al l  pr el i mi nar y quest i ons needi ng t o be deci ded bef or e an 
i nf er i or  cour t  coul d consi der  t he mer i t s of  t he case) .  
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t o al l  cases of  j udi c i al  er r or ,  Chi ef  Just i ce Wi nsl ow gr aci ousl y 

backed away f r om t hi s v i ew i n or der  t o achi eve,  as he wr ot e,  

cour t  unani mi t y.   Chi ef  Just i ce Wi nsl ow wr ot e as f ol l ows:     

The maj or i t y of  my br et hr en,  however ,  hol d t hat ,  even 
i f  my vi ew of  t he Engl i sh r ul e be cor r ect  ( whi ch t hey 
do not  concede) ,  st i l l  t hi s cour t  i n t he f i r st  Johnson 
Case t ook a much br oader  gr ound .  .  .  .  Upon mat ur e 
r ef l ect i on and wi t h some hesi t at i on I  have yi el ded t o 
t hi s v i ew,  not  because I  have become convi nced of  
er r or  i n my f i r st  concl usi on,  but  chi ef l y because i t  
has seemed t o me emi nent l y desi r abl e t hat  a 
t r oubl esome quest i on whi ch has been f r equent l y 
pr esent ed t o us of  l at e shoul d be def i ni t el y  and 
cl ear l y set t l ed wi t h as gr eat  unani mi t y as possi bl e.   

.  .  .  .    

I t  i s  not  t o be supposed t hat  t he const i t ut i on 
conf er r ed t he power  of  super i nt endi ng cont r ol  on t hi s  
cour t  t o be used as a sor t  of  an addi t i on t o t he 
or di nar y appel l at e j ur i sdi ct i on i n or di nar y 
l i t i gat i on,  but  r at her  as an ext r aor di nar y power  t o be 
wi sel y used onl y i n cases wher e t her e has been a 
mi scar r i age of  j ust i ce i nvol v i ng i mpor t ant  publ i c 
r i ght s or  gr eat  and wi del y ext ended pr i vat e 
i nt er est s. 29  

¶84 Thus t he cour t  i n Hel ms r esol ved t he quest i on of  t he 

i nt er pr et at i on of  super i nt endi ng cont r ol  i n f avor  of  t he br oad 

vi ew of  t he power  expr essed i n Bl ossom.    

¶85 The concur r ences i n t he i nst ant  case t enaci ousl y hang 

on t o t he l i mi t ed v i ew of  super i nt endi ng power  expr essed i n 

Johnson and Sei l er  r el y i ng on Engl i sh l aw,  even t hough Just i ce 

Wi nsl ow,  t he aut hor  of  t he Engl i sh Ki ng' s Bench l i mi t ed vi ew of  

super i nt endi ng cont r ol  i n Johnson,  backed away f r om t hi s nar r ow 

i nt er pr et at i on.    

                                                 
29 Hel ms,  136 Wi s.  at  464- 65 ( Wi nsl ow,  C. J. ,  concur r i ng) .  
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¶86 Just i ce John D.  Wi ckhem summar i zed t he case l aw i n a 

l aw r evi ew ar t i cl e usi ng t he f ol l owi ng wor ds,  wor ds ver y s i mi l ar  

t o t hose used by t he cour t  r ecent l y i n Ar neson,  quot ed above:  

The f i r st  and pr i nci pal  pur pose of  t he const i t ut i onal  
gr ant  i s t o i nsur e pr ot ect i on of  t he r i ght s of  per sons 
as l i t i gant s.  

 .  .  .  .  

[ T] he f i el d of  super i nt endence [ i s]  not  l i ght l y 
ent er ed .  .  .  .  

 .  .  .  .  

Many el ement s ent er  i nt o t he quest i on whet her  t he 
cour t  i n any gi ven i nst ance ought  t o exer ci se t hat  
power .  

 .  .  .  .  

The mer i t s of  each case must  be consi der ed i n l i ght  of  
t he obj ect i ves of  t he gr ant  and t he necessar y 
l i mi t at i ons upon i t s exer ci se.   

 .  .  .  .  

The l at er  cases hol d t hat  an exer ci se of  t he cour t ' s  
super i nt endi ng cont r ol  may be j ust i f i ed i n spi t e of  
t he f act  t hat  a det er mi nat i on of  t he dut y of  t he 
i nf er i or  cour t  and t he scope of  t he pet i t i oner ' s 
r i ght s may pr esent  di f f i cul t  and cl ose quest i ons of  
l aw.  

 .  .  .  .  

[ T] her e wer e [ i n t he cases]  ser i ous di f f er ences of  
opi ni on as t o r at i onal e,  but  t hat  t he t endency of  t he 
cour t  was t o l i ber al i ze t he r ul e. 30 

¶87 Usi ng i nher ent ,  i mpl i ed,  or  super i nt endi ng power ,  or  a 

combi nat i on t her eof ,  t he cour t  has i n t he l at t er  par t  of  t he 

                                                 
30 John D.  Wi ckhem,  The Power  of  Super i nt endi ng Cont r ol  of  

t he Wi sconsi n Supr eme Cour t ,  1941 Wi s.  L.  Rev.  at  162- 66.  
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20t h cent ur y exer ci sed i t s power  over  cour t s,  j udges,  and 

at t or neys t o pr ot ect  t he st at e,  t he publ i c,  t he l i t i gant s,  and 

t he due admi ni st r at i on of  j ust i ce.   For  exampl e,  t he cour t  

adopt ed a uni f i ed bar  and compel l ed payment  of  f ees, 31 and has 

pr omul gat ed32 and enf or ced a Code of  Judi c i al  Et hi cs. 33  

¶88 Agai nst  t he cont ent i on t hat  t he cour t ' s  i nher ent  power  

i s l i mi t ed t o r egul at i on of  at t or neys and t he physi cal  oper at i on 

of  t he cour t r oom and not  t he r egul at i on of  j udges,  Chi ef  Just i ce 

Wi l k i e ( and t hr ee of  hi s col l eagues)  uphel d t he cour t ' s  Code of  

Judi c i al  Et hi cs i n I n r e Kadi ng,  70 Wi s.  2d 508,  235 N. W. 2d 409 

( 1975) ,  har keni ng back t o t he Bl ossom and Rai l r oad Cos.  cases by 

st at i ng t hat  t he " i nher ent  power  of  t hi s cour t  i s  shaped,  not  by 

pr i or  usage,  but  by t he cont i nui ng necessi t y t hat  t hi s cour t  

car r y out  i t s f unct i on as a supr eme cour t . " 34  I n usi ng t he 

cour t ' s  super i nt endi ng power  as a j ust i f i cat i on f or  t he adopt i on 

and enf or cement  of  t he Code of  Judi c i al  Et hi cs,  Chi ef  Just i ce 

Wi l k i e concl uded t hat  t hat  t he " super i nt endi ng power  i s as br oad 

and as f l exi bl e as necessar y t o i nsur e t he due admi ni st r at i on of  

j ust i ce i n t he cour t s of  t hi s st at e. "   Chi ef  Just i ce Wi l k i e 

wr ot e:  

I f  t hi s power  wer e st r i ct l y l i mi t ed t o t he s i t uat i ons 
i n whi ch i t  was pr evi ousl y appl i ed [ t hat  i s ,  as Judge 

                                                 
31 I n r e I nt egr at i on of  t he Bar ,  249 Wi s.  523,  25 N. W. 2d 500 

( 1946) .   

32 I n t he Mat t er  of  t he Pr omul gat i on of  a Code of  Judi c i al  
Et hi cs,  36 Wi s.  2d 252,  153 N. W. 2d 873 ( 1967) .  

33 I n r e Kadi ng,  70 Wi s.  2d 508,  235 N. W. 2d 409 ( 1975) .  

34 I d.  at  519.  
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Kadi ng cont ended,  t o cont r ol  cour t s i n mat t er s bet ween 
par t i es t o a l i t i gat i on] ,  i t  woul d cease t o be 
super i nt endi ng,  s i nce t hi s wor d def i ni t el y 
cont empl at es ongoi ng,  cont i nui ng super vi s i on i n 
r esponse t o changi ng needs and ci r cumst ances.  The 
power  of  super i nt endi ng cont r ol  shoul d not  be ossi f i ed 
by an undul y r est r i ct i ve i nt er pr et at i on of  i t s  
ext ent . 35 

¶89 The Chi ef  Just i ce asser t ed t hat  t he Code pr ot ect s t he 

r i ght s of  al l  l i t i gant s.   " I f  t he super i nt endi ng power  can be 

used t o pr ot ect  par t i cul ar  par t i es t o a par t i cul ar  l i t i gat i on,  

t hen sur el y i t  can be used t o pr ot ect  t he r i ght s of  l i t i gant s i n 

gener al . " 36  

¶90 The di ssent er s i n Kadi ng di sagr eed wi t h t he cour t ' s 

v i ew of  i t s  super i nt endi ng power ,  r el y i ng on t he di scar ded 

Engl i sh Ki ng' s Bench ver si on of  super i nt endi ng cont r ol  i n Sei l er  

and Johnson. 37  A l aw st udent  comment  by Denni s Gal l agher ,  

r el y i ng on t he r epudi at ed Sei l er  case,  er r oneousl y gi ves 

cr edence t o t he di ssent er s '  posi t i on. 38  The di ssent  i n Kadi ng i s 

bet t er  under st ood as an obj ect i on as a mat t er  of  pol i cy t o t he 

                                                 
35 I d.  at  520.  

36 I d.  

37 I d.  at  537- 40 ( Hansen,  J. ,  di ssent i ng) .  

38 Gal l agher ,  supr a not e 10,  at  1120.  

One pr obl em wi t h Gal l agher ' s comment  st ems f r om hi s v i ew 
t hat  when i t  i nst i t ut ed a Code of  Judi c i al  Et hi cs,  t he supr eme 
cour t  had gone beyond i t s super i nt endi ng power s t o cont r ol  " al l  
member s of  t he j udi c i ar y,  not  onl y as l awyer s but  al so as 
' j udi c i al  of f i cer s i n a cour t  syst em const i t ut i ng t he j udi c i al  
br anch of  t he s t at e gover nment .  .  .  . ' "   Gal l agher ,  supr a not e 
10,  at  1119 ( c i t i ng Code of  Judi c i al  Et hi cs,  36 Wi s.  2d 252,  
254,  153 N. W. 2d 873,  873 ( 1968) ) .   The cour t ' s  act i on shoul d be 
seen i nst ead as cont r ol l i ng t he cour se of  l i t i gat i on i n i nf er i or  
cour t s,  a power  wel l  wi t hi n i t s super i nt endi ng aut hor i t y.    
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use of  t he cour t ' s  i nher ent  and super i nt endi ng power s t o adopt  a 

Code of  Judi c i al  Et hi cs r at her  t han as a per suasi ve di scussi on 

of  t he cour t ' s  power .   

¶91 To summar i ze t he cases per t ai ni ng t o t he cour t ' s  

super i nt endi ng power  t hr ough t he 1970s:  The 1853 Bl ossom cour t  

decl ar ed t hat  t he super i nt endi ng power  i s as br oad as necessar y 

t o cont r ol  l i t i gat i on and t he r i ght s of  l i t i gant s;  t he wr i t s 

named i n t he t hi r d gr ant  of  power  i n t he const i t ut i onal  ar t i c l e 

ar e not  necessar i l y  t he onl y means f or  exer ci s i ng super i nt endi ng 

power .   The Johnson and Sei l er  cases appear  t o have l i mi t ed t he 

cour t ' s  super i nt endi ng cont r ol  t o t he power  used by t he Engl i sh 

cour t  of  t he Ki ng' s Bench.   The concur r i ng opi ni ons i n Hel ms 

( i ncl udi ng one by Just i ce Wi nsl ow,  who aut hor ed Johnson)  

r et ur ned t o t he v i ews expr essed i n Bl ossom and i nt er pr et ed t he 

Johnson case br oadl y.   The maj or i t y of  t he cour t  i n t he Kadi ng 

case enf or ci ng t he Code of  Judi c i al  Et hi cs f ol l owed t he br oad 

i nt er pr et at i on of  t he cour t ' s  super i nt endi ng power  as f i r st  

enunci at ed i n 1853 i n t he Bl ossom case.    

¶92 The j udi c i ar y ar t i c l e of  t he Wi sconsi n Const i t ut i on 

was amended i n 1977.   The supr eme cour t ' s  super i nt endi ng 

aut hor i t y was pl aced i n a one- sent ence subsect i on separ at ed f r om 

t he ot her  subsect i ons gr ant i ng appel l at e and or i gi nal  

j ur i sdi ct i on and separ at ed f r om any r ef er ence t o wr i t s.   Ar t i c l e 

VI I ,  Sect i on 3( 1)  of  t he 1977 amendment  r eads si mpl y as f ol l ows 

r egar di ng t he cour t ' s  super i nt endi ng power s:  " The supr eme cour t  

shal l  have super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  

cour t s. "    
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¶93 Thus,  i n 1977,  pr esumabl y awar e of  t he hi st or i cal  case 

l aw i nt er pr et i ng t he 1848 const i t ut i on and t he cour t ' s  exer ci se 

of  super i nt endi ng power  t o adopt  and enf or ce t he Code of  

Judi c i al  Et hi cs,  t he l egi s l at ur e and t he peopl e of  t he st at e 

decoupl ed t he cour t ' s  super i nt endi ng aut hor i t y over  al l  st at e 

cour t s f r om t he wr i t s speci f i ed i n t he 1848 const i t ut i on and 

t her eby gave t hei r  i mpr i mat ur  t o t he cour t ' s  hi st or i cal  

i nt er pr et at i on of  t he 1848 l anguage at t r i but i ng t o t he cour t  

br oad const i t ut i onal  super i nt endi ng power  t o cont r ol  l i t i gat i on.   

Thus,  t he 1977 const i t ut i onal  amendment  i mpl ement ed Just i ce Adam 

Smi t h' s br oad expl i cat i on of  t he cour t ' s  super i nt endi ng power  

set  f or t h i n t he Bl ossom case and i n Chi ef  Just i ce Wi l k i e' s 

opi ni on i n Kadi ng.    

¶94 Ther eaf t er ,  t hi s cour t  has adher ed t o t hi s 

under st andi ng of  i t s  super i nt endi ng power .  Thus t he r ecent  

Ar neson and Hass cases f ol l ow t he br oad i nt er pr et at i on of  t he 

const i t ut i onal  super i nt endi ng aut hor i t y enunci at ed i n Bl ossom 

and subsequent  cases and embodi ed i n t he 1977 const i t ut i onal  

amendment .  

¶95 The pr esent  case f i t s wi t hi n t he hi st or i cal  

under st andi ng of  t he const i t ut i onal  gr ant  of  super i nt endi ng 

power  t o t hi s cour t  and t he 1977 const i t ut i onal  amendment  and 

i s,  i n my vi ew on bal anci ng al l  t he equi t i es,  a pr udent  exer ci se 

of  t he cour t ' s  power  t o cont r ol  t he cour se of  l i t i gat i on i n t he 

cour t s of  t hi s st at e.  
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I I  

¶96 I  al so wr i t e separ at el y t o expl ai n why t he maj or i t y 

opi ni on' s hol di ng t hat  an adul t ' s  pr esence i s a s i gni f i cant  

f act or  under  t he t ot al i t y of  c i r cumst ances t est  does not  go f ar  

enough.  I  woul d adopt  a per  se r ul e excl udi ng i n- cust ody 

admi ssi ons f r om any chi l d under  t he age of  16 who has not  been 

gi ven t he oppor t uni t y t o consul t  wi t h a par ent  or  i nt er est ed 

adul t .   Her e ar e my t op 8 ( i nt er r el at ed and over l appi ng)  r easons 

f or  adopt i ng a per  se r ul e:   

¶97 Reason No.  1.   A per  se r ul e shoul d be adopt ed because 

Wi sconsi n l aw enf or cement  of f i cer s have not  heeded t he war ni ng 

t hi s cour t  i ssued 30 year s ago i n Ther i aul t  v.  St at e,  66 

Wi s.  2d 33,  223 N. W. 2d 850 ( 1974) ,  t hat  l aw enf or cement ' s 

f ai l ur e t o cal l  a j uveni l e' s par ent s woul d be vi ewed as " st r ong 

evi dence t hat  coer ci ve t act i cs wer e used t o el i c i t  t he 

i ncr i mi nat i ng st at ement s. " 39  I n addi t i on t o our  admoni shment  i n 

Ther i aul t ,  i n 1981 a Mi l waukee Count y c i r cui t  cour t  " ber at ed t he 

[ Mi l waukee]  pol i ce depar t ment  f or  not  not i f y i ng t he def endant ' s  

par ent s i n or der  t o gi ve t hem an oppor t uni t y t o be pr esent  

dur i ng t he pol i ce quest i oni ng. " 40  As t he pr esent  case 

demonst r at es,  t he l ong- t i me pr act i ce of  Mi l waukee pol i ce 

of f i cer s t o excl ude par ent s f r om t he i nt er r ogat i on of  j uveni l es 

has cont i nued.   Despi t e Ther i aul t  and t he Mi l waukee Count y 

c i r cui t  cour t ' s  admoni shment ,  t he pr act i ce of  excl udi ng par ent s  

                                                 
39 Ther i aul t  v.  St at e,  66 Wi s.  2d 33,  48,  223 N. W. 2d 850 

( 1974) .  

40 I n r e C. W. ,  No.  1980AP1844,  unpubl i shed sl i p op.  at  2 
( Wi s.  Ct .  App.  May 7,  1981) .  
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dur i ng j uveni l e i nt er r ogat i on i s appar ent l y wi despr ead 

t hr oughout  t he st at e. 41   

¶98 Ther i aul t  and t he Mi l waukee Count y Ci r cui t  Cour t ' s  

admoni shment  obvi ousl y have not  changed pol i ce pr act i ces,  and 

t her e i s no r eason t o t hi nk a second cl ar i on cal l  by t hi s cour t  

r e- announci ng Ther i aul t ' s  t ot al i t y of  t he c i r cumst ances r ul e 

wi l l  change pol i ce pr act i ces,  especi al l y when a l eadi ng pol i ce 

i nt er r ogat i on manual  r ecommends t hat  pol i ce i nt er r ogat e suspect s 

i n pr i vacy whenever  possi bl e. 42   

¶99 Reason No.  2.   A per  se r ul e shoul d be adopt ed because 

Wi sconsi n cour t s  have not  heeded t hi s cour t ' s  war ni ng f r om 

Ther i aul t  t hat  l aw enf or cement ' s f ai l ur e t o cal l  a j uveni l e' s 

par ent s woul d be vi ewed as " st r ong evi dence t hat  coer ci ve 

t act i cs wer e used t o el i c i t  i ncr i mi nat i ng st at ement s. " 43  Cour t s 

have i nconsi st ent l y appl i ed t he t ot al i t y of  c i r cumst ances t est  

and have t ended t o haphazar dl y excl ude onl y t he most  egr egi ousl y 

obt ai ned conf ess i ons. 44  A f ai r  r eadi ng of  t he Wi sconsi n cases 

                                                 
41 See,  e. g. ,  t he pr esent  case ( 14- year - ol d,  Mi l waukee 

Count y) ;  I n r e C. W. ,  No.  1980AP1844,  unpubl i shed sl i p op.  ( Wi s.  
Ct .  App.  May 7,  1981)  ( 12- year - ol d,  Mi l waukee Count y) ;  St at e v.  
Campbel l ,  No.  1980AP2136- CR,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  
Mar ch 16,  1982)  ( 17- year - ol d,  For est  Count y) ;  St at e v.  Gl ot z,  
No.  1983AP1792- CR,  unpubl i shed s l i p op.  ( Wi s.  Ct .  App.  Dec.  27,  
1984)  ( 17- year - ol d,  LaCr osse Count y) ;  R. E. W.  v.  St at e,  No.  
1986AP471,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Oct .  16,  1986)  
( 14- year - ol d,  Rock Count y) .   

42 See Fr ed E.  I nbau et  al . ,  Cr i mi nal  I nt er r ogat i on and 
Conf essi ons  51- 56,  521 ( 4t h ed.  2001) .  

43 Ther i aul t ,  66 Wi s.  2d at  48.  

44 See Bar r y C.  Fel d,  Bad Ki ds 118- 19 ( 1999) .  
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demonst r at es t hat  Wi sconsi n cour t s ( i ncl udi ng t hi s cour t )  do not  

consi der  l aw enf or cement ' s f ai l ur e t o cal l  a j uveni l e' s par ent s 

or  an i nt er est ed adul t  as st r ong or  even some evi dence of  

coer ci ve t act i cs. 45  

                                                                                                                                                             
See I n r e B. M. B. ,  955 P. 2d 1302 ( Kan.  1998) ,  i n whi ch t he 

Kansas supr eme cour t  adopt ed a per  se r ul e because t he 
pr osecut i on and t r i al  cour t  i n t hat  case gave onl y l i p ser vi ce 
t o t he f act or s i n t he t ot al i t y of  c i r cumst ances t est .    

For  t he haphazar d pat t er n i n Wi sconsi n cases,  see cases at  
not e 45,  i nf r a.  

45 For  cour t  of  appeal s cases gi v i ng shor t  shr i f t  t o 
Ther i aul t  wi t hout  even ment i oni ng i t s " st r ong evi dence"  
l anguage,  see,  e. g. ,  St at e v.  Mi chael  G. ,  No.  2000AP1435,  
unpubl i shed sl i p op.  at  1 ( Wi s.  Ct .  App.  Oct .  3,  2000)  
( " [ P] ar ent al  pr esence i s onl y one f act or  t o consi der  and i s not  
an absol ut e pr er equi s i t e. " ) ;  St at e v.  Rea,  No.  1994AP2460- CR,  
unpubl i shed sl i p op.  at  4 ( Wi s.  Ct .  App.  Apr i l  16,  1996)  
( " [ P] r esence of  a par ent  or  an at t or ney i s not  r equi r ed t o 
val i dat e a j uveni l e' s wai ver . " ) ;  St at e v.  Gl ot z,  122 
Wi s.  2d 519,  523,  362 N. W. 2d 179 ( Ct .  App.  1984)  ( not i ng t hat  
" r easonabl e expect at i on"  l anguage i n Ther i aul t  does not  appl y  
and t hat  c i r cui t  cour t ' s  f i ndi ng t hat  j uveni l e conf essed because 
pol i ce sai d wi t nesses coul d i dent i f y hi m was r easonabl e) ;  St at e 
v.  Campbel l ,  No.  1980AP2136- CR,  unpubl i shed sl i p op.  at  2 ( Wi s.  
Ct .  App.  Mar ch 16,  1982)  ( " The absence of  a par ent  i s but  one of  
t he f act or s maki ng up t he t ot al i t y of  t he c i r cumst ances. " ) ;  I n 
r e C. W. ,  No.  1980AP1844,  unpubl i shed sl i p op.  at  1 ( Wi s.  Ct .  
App.  May 7,  1981)  ( " [ T] he pr esence of  par ent s or  an at t or ney i s 
not  an absol ut e r equi r ement  f or  t he mi nor  [ a 12- year - ol d]  t o 
val i dl y wai ve hi s r i ght  t o r emai n s i l ent . " ) .  

For  a cour t  of  appeal s case car ef ul l y anal yzi ng al l  t he 
f act s and ci r cumst ances i ncl udi ng t he absence of  a gr andmot her  
dur i ng i nt er r ogat i on and suppr essi ng t he conf essi on of  a 14-
year - ol d,  see R. E. W.  v.  St at e,  No.  1986AP471,  unpubl i shed sl i p 
op.  ( Wi s.  Ct .  App.  Oct .  16,  1986)  ( 14- year - ol d,  Rock Count y) .   
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¶100 Ther e i s no r eason t o t hi nk a second cl ar i on cal l  by 

t hi s cour t  r e- announci ng Ther i aul t ' s  t ot al i t y of  t he 

c i r cumst ances t est  wi l l  change cour t  pr act i ces.  

¶101 Reason No.  3.   A per  se r ul e shoul d be adopt ed because 

j uveni l es do not  have t he deci s i on- maki ng capaci t y and 

under st andi ng of  adul t s.   Emer gi ng st udi es demonst r at e t hat  t he 

ar ea of  t he br ai n gover ni ng deci s i on maki ng and t he wei ghi ng of  

r i sks and r ewar ds cont i nues t o devel op i nt o t he l at e t eens and 

t he ear l y t went i es. 46  Fur t her  st udi es show t hat  chi l dr en under  

t he age of  16 ar e l ess capabl e t han adul t s of  under st andi ng 

                                                                                                                                                             
For  a Wi sconsi n Supr eme Cour t  case i n whi ch t he cour t  

f ai l ed t o consi der  Ther i aul t  at  al l  i n det er mi ni ng whet her  a  
j uveni l e' s ( aged 16 year s,  9 mont hs)  wai ver s of  r i ght  t o counsel  
and r i ght  t o r emai n s i l ent  wer e,  under  t he t ot al i t y of  t he 
c i r cumst ances,  knowi ng,  i nt el l i gent ,  and vol unt ar y,  see St at e v.  
Woods,  117 Wi s.  2d 701,  345 N. W. 2d 457 ( 1984) .   I n t hat  case,  
Woods'  mot her  went  t o t he pol i ce st at i on and asked t o see Woods.   
The pol i ce deni ed per mi ssi on because he was bei ng i nt er r ogat ed.   
The case was over r ul ed by t he Sevent h Ci r cui t  Cour t  of  Appeal s 
under  a di f f er ent  name,  Woods v.  Cl usen,  794 F. 2d 293 ( 7t h Ci r .  
1986) .    

Compar e St at e v.  Bendl i n,  No.  1998AP426,  unpubl i shed sl i p 
op.  ( Wi s.  Ct .  App.  Oct .  16,  1986) ,  wi t h Woods.   I n Bendl i n,  t he 
cour t  of  appeal s  suppr essed st at ement s made by a 17- year - ol d as 
v i ol at i ve of  Mi r anda,  i ncl udi ng a r ef er ence t o Ther i aul t ' s  
l anguage r equi r i ng " gr eat est  car e"  i n assessi ng t he val i di t y of  
a j uveni l e' s conf essi on.    

46 See,  e. g. ,  El i zabet h R.  Sowel l  et  al . ,  Mappi ng Cont i nued 
Br ai n Gr owt h and Gr ay Mat t er  Densi t y Reduct i on i n Dor sal  Fr ont al  
Cor t ex:  I nver se Rel at i onshi ps dur i ng Post adol escent  Br ai n 
Mat ur at i on,  21 J.  Neur osci .  8819,  8828 ( 2001) .   

I nf or mat i on about  j uveni l e br ai n devel opment  i s avai l abl e 
on t he ABA' s Juveni l e Just i ce Cent er ' s websi t e at  
ht t p: / / www. abanet . or g/ cr i mj ust / j uvj us/ r esour ces#br ai n.  
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t hei r  Mi r anda r i ght s, 47 have a pr opensi t y t o conf ess t o pol i ce, 48 

and ar e l ess capabl e t han adul t s of  maki ng l ong r ange 

deci s i ons. 49  As t he Uni t ed St at es Supr eme Cour t  obser ved over  40 

year s ago,  adul t  advi ce woul d put  a j uveni l e " on a l ess unequal  

f oot i ng wi t h hi s [ or  her ]  i nt er r ogat or s. " 50 

                                                 
47 See,  e. g. ,  Bar bar a Kaban & Ann E.  Tobey,  When Pol i ce 

Quest i on Chi l dr en:  Ar e Pr ot ect i ons Adequat e?,  1 J.  Ct r .  f or  
Chi l d.  & Ct s.  151 ( 1999) ;  Bar r y C.  Fi el d,  Compet ence,  
Cul pabi l i t y ,  and Puni shment :  I mpl i cat i ons of  At k i ns f or  
Execut i ng and Sent enci ng Juveni l es,  32 Hof st r a L.  Rev.  463,  530-
535 ( Wi nt er  2003) ;  Davi d T.  Huang,  Less Unequal  Foot i ng:  St at e 
Cour t s '  Per  Se Rul es f or  Juveni l e Wai ver s Dur i ng I nt er r ogat i ons 
and t he Case For  Thei r  I mpl ement at i on,  86 Cor n.  L.  Rev.  437,  449 
( 2001) ;  Rober t  E.  McGui r e,  A Pr oposal  t o St r engt hen Juveni l e 
Mi r anda Ri ght s:  Requi r i ng Par ent al  Pr esence i n Cust odi al  
I nt er r ogat i on,  53 Vand.  L.  Rev.  1355,  1381- 82 ( 2000) ;  Thomas 
Gr i sso,  Juveni l es '  Capaci t i es t o Wai ve Mi r anda Ri ght s:  An 
Empi r i cal  Anal ysi s,  68 Cal .  L.  Rev.  1134,  1160- 61 ( 1980) .  

48 See,  e. g. ,  Al l i son D.  Redl i ch & Gai l  S.  Goodman,  Taki ng 
Responsi bi l i t y  f or  an Act  Not  Commi t t ed:  The I nf l uence of  Age 
and Suggest i bi l i t y ,  Law & Human Behavi or  141,  152- 53 ( Apr i l  
2003) ;  Kaban & Tobey,  supr a not e 47;  Jenni f er  J.  Wal t er s,  
Comment ,  I l l i noi s '  Weakened At t empt  t o Pr event  Fal se Conf essi ons 
by Juveni l es:  The Requi r ement  of  Counsel  f or  t he I nt er r ogat i ons 
of  Some Juveni l es,  33 Loy.  U.  Chi .  L.  J.  487,  504- 05 ( 2002) ;  
McGui r e,  supr a not e 47,  at  1381- 82;  Maggi e Br uck & St ephen J.  
Ceci ,  The Suggest i bi l i t y  of  Chi l dr en' s Memor y,  50 Ann.  Rev.  
Psychol .  419 ( 1999) ;  Amy Br ach,  Chi l dr en Tr y t o Pl ease Adul t s,  
The Nat i on ( Feb.  1999) .  

49 See,  e. g. ,  El i zabet h S.  Scot t  & Lawr ence St ei nber g,  
Bl ami ng Yout h,  81 Tex.  L.  Rev.  799,  814- 15 ( Feb.  2003) .   See 
Wi s.  St at .  § 48. 375 ( r equi r i ng par ent al  consent  f or  abor t i on,  
f i ndi ng t hat  " [ i ] mmat ur e mi nor s of t en l ack t he abi l i t y  t o make 
f ul l y i nf or med choi ces t hat  t ake account  of  bot h i mmedi at e and 
l ong- r ange consequences" ) .  

50 Gal l egos v.  Col or ado,  370 U. S.  49,  54 ( 1962) .  
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¶102 Cour t s usi ng t he t ot al i t y of  c i r cumst ances t est  have 

not  consi der ed t hi s evi dence and have not  wei ghed f act or s t hat  

make chi l dr en uni quel y vul ner abl e dur i ng i nt er r ogat i on. 51 

¶103 Reason No.  4.   A per  se r ul e shoul d be adopt ed t o 

pr event  f al se conf essi ons.   Al t hough i t  i s  di f f i cul t  f or  many of  

us t o under st and what  l eads an i nnocent  per son t o conf ess t o a 

cr i me,  especi al l y a ser i ous f el ony,  r esear cher s have document ed 

t hat  f al se conf essi ons ar e " a l eadi ng cause of  t he wr ongf ul  

convi ct i ons of  t he i nnocent  i n Amer i ca. " 52    

¶104 When used agai nst  vul ner abl e suspect s,  st andar d pol i ce 

i nt er r ogat i on t echni ques ar e especi al l y apt  t o l ead t o f al se 

conf essi ons. 53  Juveni l es and t he ment al l y r et ar ded ar e t he most  

vul ner abl e t o moder n psychol ogi cal  i nt er r ogat i on t echni ques. 54  

I t  f ol l ows t hat  j uveni l es " appear  wi t h some r egul ar i t y i n f al se 

conf essi on cases. " 55   

                                                 
51 See Reason No.  2 and cases di scussed at  not e 45,  supr a.  

52 St even A.  Dr i z i n & Ri char d A.  Leo,  The Pr obl em of  Fal se 
Conf essi ons i n t he Post - DNA Wor l d,  82 N. C.  L.  Rev.  891,  906 
( 2004) .  

53 See,  e. g. ,  Wel sh S.  Whi t e,  Fal se Conf essi ons and t he 
Const i t ut i onal  Saf eguar ds Agai nst  Unt r ust wor t hy Conf essi ons,  32 
Har v.  C. R. - C. L.  L.  Rev.  105,  120 ( 1997) .  

54 Dr i z i n & Leo,  supr a not e 52,  at  919.  

55 John E.  Rei d and Associ at es,  Fal se Conf essi on Cases——The 
I ssues,  avai l abl e at  
ht t p: / / www. r ei d. com/ educat i onal _i nf o/ r _t i ps. ht ml ?ser i al =10808394
38473936&pr i nt .  
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¶105 Al t hough i t  i s  di f f i cul t  t o quant i f y t he exact  number  

of  f al se j uveni l e conf essi ons,  t he cour t  of  appeal s r ef er r ed t o 

one st udy i n whi ch over  a t wo- year  per i od al most  a dozen 

j uveni l es i n t he Uni t ed St at es who conf essed t o commi t t i ng 

mur der  wer e subsequent l y pr oven i nnocent . 56  The maj or i t y opi ni on 

acknowl edges f al se conf essi ons and not es t he Cent r al  Par k j ogger  

r ape case i n whi ch f i ve yout hs ages 14 t o 16 ( i nt er r ogat ed i n 

t he absence of  t hei r  par ent s)  f al sel y conf essed t o r ape. 57 

¶106 The U. S.  Supr eme Cour t  has accept ed t hat  par ent al  

counsel  and advi ce ar e cr uci al  pr ot ect i ons f or  j uveni l es agai nst  

coer ci on and i nt i mi dat i on dur i ng pol i ce i nt er r ogat i on and ar e 

cr uci al  t o t he vol unt ar i ness anal ysi s.   The Supr eme Cour t  has 

ur ged t hat  t he " gr eat est  car e must  be t aken t o assur e t hat  t he 

admi ssi on was vol unt ar y, " 58 and t hat  a j uveni l e needs someone t o 

l ean on " l est  t he over power i ng pr esence of  t he l aw,  as he knows 

i t ,  may not  cr ush hi m. " 59   

                                                 
56 Jer r el l  C. J. ,  269 Wi s.  2d 442,  ¶30,  c i t i ng Wal t er s,  supr a 

not e 48,  at  489.  

57 See maj or i t y op. ,  ¶26 n. 6.   For  di scussi ons of  t he 
Cent r al  Par k j ogger  case,  see,  e. g. ,  Sydney H.  Schanber g,  When 
Just i ce i s a Game:   A Jour ney Thr ough t he Tangl ed Case of  t he 
Cent r al  Par k Jogger ,  Vi l l age Voi ce,  Nov.  20- 26,  2002,  at  36;  
Ri vka Gewi r t z Li t t l e,  Changed Li ves Among Cent r al  Par k Fi ve 
Fami l y Member s Acr oss 110t h St r eet ,  Vi l l age Voi ce,  Nov.  6- 12,  
2002,  at  39;  Dasun Al ah,  Gui l t y Unt i l  Pr oven I nnocent ,  Vi l l age 
Voi ce,  Sept .  11- 17,  2002,  at  24.  

58 I n r e Gaul t ,  387 U. S.  1,  55 ( 1967) .  

59 Hal ey v.  Ohi o,  332 U. S.  596,  600 ( 1948) .  
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¶107 At  l east  t wo st at e cour t s have concl uded t hat  when a 

par ent  i s del i ber at el y excl uded f r om i nt er r ogat i on of  a 

j uveni l e,  a conf essi on al most  i nvar i abl y wi l l  be suppr essed. 60   

¶108 Gi ven t he l i mi t ed ment al  abi l i t i es of  j uveni l es and 

t hei r  hei ght ened suscept i bi l i t y  t o suggest i on,  a per  se r ul e i s  

needed t o i ncr ease t he l i kel i hood t hat  a gui l t y ver di ct  wi l l  not  

be based on a f al se conf essi on and be over t ur ned on appeal .   A 

per  se r ul e t hus f ost er s t he f ai r  admi ni st r at i on of  j ust i ce.  

¶109 Reason No.  5.   A per  se r ul e shoul d be adopt ed t o 

pr ot ect  par ent al  and f ami l y val ues.   One of  t he ol dest  

f undament al  l i ber t y i nt er est s r ecogni zed by t he U. S.  Supr eme 

Cour t  i s  t hat  of  par ent s t o di r ect  t he car e,  cont r ol ,  and 

upbr i ngi ng of  t hei r  chi l dr en. 61  Thi s const i t ut i onal  pr ot ect i on 

ext ends t o par ent s '  r i ght  t o be consul t ed i n deci s i ons t hat  have 

pot ent i al l y  t r aumat i c and per manent  consequences. 62   

¶110 Thi s cour t ' s  f ai l ur e t o mandat e t hat  a par ent  or  

i nt er est ed adul t  be pr esent  dur i ng j uveni l e i nt er r ogat i on 

of f ends const i t ut i onal l y pr ot ect ed——and soci et al l y accept ed——

concept s of  par ent al  r i ght s.   

                                                 
60 St at e v.  Far r el l ,  766 A. 2d 1057,  1062 ( N. H.  2001) ;  St at e 

v.  Pr esha,  748 A. 2d 1108,  1118 ( N. J.  2000) .  

61 See Tr oxel  v.  Gr anvi l l e,  530 U. S.  57,  65 ( 2000) ;  Pr i nce 
v.  Massachuset t s,  321 U. S.  158,  166 ( 1944) ;  Pi er ce v.  Soci et y of  
t he Si st er s,  268 U. S.  510,  534- 35 ( 1925) ;  Meyer  v.  Nebr aska,  262 
U. S.  390,  399 ( 1923) .  

62 H. L.  v.  Mat heson,  450 U. S.  398,  412 ( 1981) .  
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¶111 Reason No.  6.   A per  se r ul e shoul d be adopt ed because 

i t  compor t s wi t h Wi sconsi n l egi s l at i ve pol i cy evi denced i n 

numer ous st at ut es r equi r i ng par ent s or  guar di ans t o have a say 

i n a var i et y of  s i gni f i cant  deci s i ons af f ect i ng t hei r  chi l dr en. 63   

¶112 Thi s cour t ' s  f ai l ur e t o mandat e t hat  a par ent  or  

i nt er est ed adul t  be pr esent  dur i ng j uveni l e i nt er r ogat i on 

of f ends l egi s l at i vel y pr ot ect ed——and soci et al l y accept ed——

par ent al  r i ght s.  

¶113 Reason No.  7.   A per  se r ul e shoul d be adopt ed because 

i t  has pr oven t o f unct i on wel l  i n ot her  st at es and i n Engl and.   

Accor di ng t o one comment at or ,  t hi r t een st at es have adopt ed,  by 

case l aw or  l egi s l at i ve act i on,  some f or m of  a per  se par ent al  

consul t at i on r ul e. 64  I n 1998 t he Kansas supr eme cour t 65 r evi ewed 

cour t - i mposed r ul es f r om Massachuset t s, 66 Mi ssour i , 67 New Yor k, 68 

I ndi ana, 69 Ver mont , 70 and Fl or i da71 and adopt ed a per  se r ul e.    

                                                 
63 See Jer r el l  C. J. ,  269 Wi s.  2d 442,  ¶29 ( c i t i ng st at e l aws 

r equi r i ng par ent al  consent  f or  mar r i age,  buyi ng or  l easi ng a 
car ,  pur chasi ng al cohol  or  t obacco pr oduct s,  changi ng one' s 
name,  and havi ng an abor t i on) .  

64 Thomas J.  Von Wal d,  Not e,  No Quest i ons Asked!  St at e v.  
Hor se:  A Pr oposi t i on f or  a Per  Se Rul e When I nt er r ogat i ng 
Juveni l es,  48 S. D.  L.  Rev.  143,  164 n. 237 ( 2002- 03) .  

65 I n r e B. M. B. ,  955 P. 2d 1302 ( Kan.  1998) .   Counsel  f or  
B. M. B.  ar gued t hat  t he f ol l owi ng st at es have st at ut or y 
r est r i ct i ons on t he admi ssi bi l i t y  of  unadvi sed j uveni l e 
st at ement s:  Col or ado,  Connect i cut ,  I owa,  Mont ana,  Nor t h 
Car ol i na,  Okl ahoma,  and West  Vi r gi ni a.   See i d.  at  1310.     

66 See Commonweal t h v.  MacNei l l ,  502 N. E. 2d 938 ( Mass.  
1987) .  
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¶114 Gr eat  Br i t ai n' s Pol i ce and Cr i mi nal  Evi dence Act  of  

1984 det ai l s a Code of  Pr act i ce f or  t he Det ent i on,  Tr eat ment ,  

and Quest i oni ng of  Per sons by Pol i ce Of f i cer s,  i ncl udi ng t hose 

per sons under  17 year s of  age.   Juveni l es must  have an 

" appr opr i at e adul t "  pr esent  dur i ng i nt er r ogat i on.  An 

" appr opr i at e adul t "  i s  def i ned as a par ent  or  guar di an,  or ,  i f  

t he chi l d i s under  a l ocal  aut hor i t y,  a r epr esent at i ve of  t hat  

aut hor i t y.   Once a chi l d i s t aken i nt o cust ody,  aut hor i t i es must  

i nf or m t hi s adul t  as soon as pr act i cabl e.   Pol i ce ar e r equi r ed 

t o i nf or m t he chi l d t hat  an adul t  i s  t her e t o advi se hi m or  her ,  

and t hat  he or  she has t he r i ght  t o consul t  wi t h t he adul t  

pr i vat el y at  any t i me.   Dur i ng t he i nt er vi ew,  t he pol i ce must  

advi se t he adul t  t hat  t he adul t  i s  not  expect ed t o f unct i on 

mer el y as an obser ver ,  but  i s  pr esent  t o advi se t he chi l d,  

assur e t hat  t he i nt er vi ew i s pr oper l y and f ai r l y  conduct ed,  and 

" f aci l i t at e communi cat i on"  bet ween t he par t i es.  

                                                                                                                                                             
67 I n r e K. W. B. ,  500 S. W. 2d 275 ( Mo.  App.  1973) .    

68 See I n r e Aar on D. ,  290 N. Y. S. 2d 935 ( 1968) .  

69 Lewi s v.  St at e,  288 N. E. 2d 138 ( I nd.  1972) ;  Sevi on v.  
St at e,  620 N. E.  2d 736,  737 n. 1 ( I nd.  App.  1993) .  

70 See I n r e E. T. C. ,  449 A. 2d 937 ( Vt .  1982) ;  St at e v.  
Pi per ,  468 A. 2d 554 ( Vt .  1983) .  

71 J. E. S.  v.  St at e,  366 So.  2d 538 ( Fl a.  App.  1979) .  
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¶115 Reason No.  8.   A per  se r ul e shoul d be adopt ed because 

such a r ul e i s t he r i ght ,  j ust ,  and f ai r  way t o oper at e t he 

Wi sconsi n j udi c i al  syst em.  

¶116 Pol i ce and l aw t el evi s i on dr amas may l ead us t o 

bel i eve t hat  i nt er r ogat i ons usi ng psychol ogi cal  t act i cs 

( i ncl udi ng t r i cker y)  l ead t o sound and r el i abl e conf essi ons. 72  

Tel evi s i on i s not  r eal i t y.   What  may be compel l i ng ent er t ai nment  

( as we cheer  f or  t he good guys and appl aud t he capt ur e and 

successf ul  pr osecut i on of  t he bad guys)  i s f ar  r emoved f r om t he 

compl i cat i ons of  t he r eal  wor l d t hat  sadl y i nc l udes unr el i abl e 

and f al se conf essi ons.    

¶117 Wi sconsi n must  do mor e t han appl y t he " t ot al i t y of  t he 

c i r cumst ances"  r ul e t o pr ot ect  chi l dr en and f ami l i es and t ackl e 

t he pr obl em of  f al se conf essi ons.   Mandat i ng el ect r oni c  

r ecor di ng of  j uveni l e i nt er r ogat i ons i s a ver y i mpor t ant  st ep,  

but  i t  i s  onl y one st ep.   I  woul d have t he cour t  f ashi on a r ul e 

r equi r i ng t he par t i c i pat i on of  an i nt er est ed adul t  i n t he 

i nt er r ogat i on pr ocess of  j uveni l es.   Ot her  j ur i sdi ct i ons pr ovi de 

good wor ki ng model s.   Such a r ul e wi l l  pr ovi de desper at el y 

needed pr ocedur al  saf eguar ds t o pr ot ect  chi l dr en and f ami l i es 

                                                 
72 The cour t  has hel d t hat  t r i cker y,  t hat  i s ,  

mi sr epr esent at i ons dur i ng an i nt er r ogat i on of  a j uveni l e,  i s 
consi der ed on a case- by- case basi s as par t  of  t he t ot al i t y of  
t he c i r cumst ances t o det er mi ne whet her  t he mi sr epr esent at i on 
cr eat ed pr essur e suf f i c i ent  t o over come a suspect ' s f r ee wi l l .  
St at e v.  Woods,  117 Wi s.  2d 701,  726,  345 N. W. 2d 457 ( 1984) .   
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and t o ensur e t he val i di t y of  conf essi ons and t he sound 

admi ni st r at i on of  j ust i ce.  

¶118 For  t he r easons set  f or t h,  I  j oi n t he maj or i t y opi ni on 

but  al so separ at el y concur .  

¶119 I  am aut hor i zed t o st at e t hat  Just i ces ANN WALSH 

BRADLEY,  N.  PATRI CK CROOKS,  and LOUI S B.  BUTLER,  JR.  j oi n onl y 

Par t  I  of  t hi s concur r ence.  
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¶120 LOUI S B.  BUTLER,  JR. ,  J.   ( concurring).   I  j oi n t he 

deci s i on and mandat e of  t he cour t .   Whi l e I  shar e many of  t he 

concer ns st at ed by Chi ef  Just i ce Abr ahamson i n her  concur r i ng 

opi ni on,  and j oi n Par t  I  of  t hat  opi ni on,  I  concl ude t hat  we 

shoul d pr oceed wi t h caut i on i n l i ght  of  t he new r ul e we have 

adopt ed.  By r equi r i ng el ect r oni c r ecor di ng of  cust odi al  

i nt er r ogat i ons f or  j uveni l es i n f ut ur e cases wher e f easi bl e,  

i ncl udi ng wi t hout  except i on when quest i oni ng occur s at  a pl ace 

of  det ent i on,  we may have al r eady addr essed t he i mpor t ant  

concer ns i dent i f i ed by t he Chi ef  Just i ce i n Par t  I I  of  her  

concur r i ng opi ni on.   I n any case,  we shoul d cer t ai nl y eval uat e 

t he ef f ect i veness of  el ect r oni c r ecor di ng bef or e deci di ng 

whet her  t hi s cour t  shoul d cr eat e addi t i onal  pr ot ect i ons pur suant  

t o our  super vi sor y power s t hat  ar e necessar y t o pr ot ect  t he 

r i ght s of  chi l dr en.   I f  t he r ul e we cr eat e t oday el i mi nat es 

conf l i c t s i n ev i dence at t r i but abl e t o f l aws i n human memor y,  

r educes t he number  of  di sput es over  t he vol unt ar i ness of  

conf essi ons,  pr ot ect s pol i ce of f i cer s wr ongf ul l y accused of  

i mpr oper  t act i cs,  enhances i nt er r ogat i ons of  j uveni l es,  and 

pr ot ect s t he r i ght s of  t he accused,  t hen we need go no f ur t her .   

I f  pr obl ems per si st ,  however ,  i ncl udi ng t he pr obl em of  f al se 

conf essi ons by chi l dr en,  t hen I  woul d agr ee wi t h t he Chi ef  

Just i ce t hat  anot her  l ook at  a per  se r ul e r equi r i ng t he 

pr esence of  an " i nt er est ed adul t "  i s  war r ant ed.  

¶121 I  nonet hel ess wr i t e separ at el y because Jer r el l ' s  

const i t ut i onal  r i ght s wer e v i ol at ed i n anot her  manner .   Dur i ng 



No.   2002AP3423. l bb 

 

2 
 

t he i nt er r ogat i on,  Jer r el l  asked t he pol i ce sever al  t i mes i f  he 

coul d cal l  hi s par ent s.   Each t i me hi s r equest s wer e deni ed.   

Hi s r equest s const i t ut ed an i nvocat i on of  hi s Fi f t h Amendment  

pr i v i l ege agai nst  sel f - i ncr i mi nat i on.   Once he asked f or  hi s  

par ent s,  al l  i nt er r ogat i on shoul d have ceased unt i l  he was gi ven 

an oppor t uni t y t o consul t  wi t h t hem.  

¶122 I n Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  t he Uni t ed 

St at es Supr eme Cour t  announced t he pr ocedur es t o be f ol l owed f or  

t he admi ssi bi l i t y  of  st at ement s obt ai ned dur i ng a cust odi al  

i nt er r ogat i on.   The r equi r ement  of  war ni ngs i s not  of  i mpor t  

her e.   What  i s r el evant  i s what  happens when a suspect  i nvokes 

hi s or  her  pr i v i l ege:  

I f  an i ndi v i dual  i ndi cat es i n any manner ,  at  any t i me 
pr i or  t o or  dur i ng quest i oni ng,  t hat  he wi shes t o 
r emai n s i l ent ,  t he i nt er r ogat i on must  cease.   At  t hat  
poi nt  he has shown t hat  he i nt ends t o exer ci se hi s 
Fi f t h Amendment  pr i v i l ege;  any st at ement  t aken af t er  
t he per son i nvokes t he pr i v i l ege cannot  be ot her  t han 
t he pr oduct  of  compul si on,  subt l e or  ot her wi se.  .  .  .  
I f  t he i ndi v i dual  st at es t hat  he want s an at t or ney,  
t he i nt er r ogat i on must  cease unt i l  an at t or ney i s 
pr esent .   

I d.  at  473- 74.       

 ¶123 The r ul e i n Mi r anda cent er ed on t he l awyer ' s  speci al  

abi l i t y  t o hel p a c l i ent  pr eser ve hi s Fi f t h Amendment  r i ght s 

once t he cl i ent  was caught  i n t he adver sar y pr ocess and al so on 

t he l awyer ' s r ol e as " t he pr ot ect or  of  t he l egal  r i ght s of  t hat  

per son i n hi s deal i ngs wi t h t he pol i ce and t he cour t s. "   Far e v.  

Mi chael  C. ,  442 U. S.  707,  719 ( 1979) .   I n Mi chael  C. ,  t he Uni t ed 

St at es Supr eme Cour t  decl i ned t o ext end Mi r anda' s i mpl i cat i ons 

t o cover  r equest s of  a 16- year - ol d j uveni l e t o speak t o a 
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pr obat i on agent  dur i ng cust odi al  i nt er r ogat i on. 1  The Cour t  

pr emi sed i t s concl usi on on t he f act  t hat  a pr obat i on of f i cer  i s 

an agent  of  t he st at e t hat  seeks t o pr osecut e t he al l eged 

of f ender .   I d.  at  720.   A r equest  t o speak t o a pr obat i on 

of f i cer ,  t he Cour t  st at ed,  mi ght  wel l  be consi st ent  wi t h a 

desi r e t o speak wi t h t he pol i ce.   I d.  at  724.    

¶124 The Cour t  decl i ned t o cr eat e a separ at e wai ver  t est  

f or  j uveni l es,  st at i ng " t he t ot al i t y- of - t he- ci r cumst ances 

appr oach i s adequat e t o det er mi ne whet her  t her e has been a 

wai ver  even wher e i nt er r ogat i on of  j uveni l es i s i nvol ved. "   I d.  

at  725.   The t ot al i t y- of - t he- ci r cumst ances anal ysi s,  t he Cour t  

wr ot e,  " t ake[ s]  i nt o account  t hose speci al  concer ns t hat  ar e 

pr esent  when young per sons,  of t en wi t h l i mi t ed exper i ence and 

educat i on and wi t h i mmat ur e j udgment ,  ar e i nvol ved. "   I d.  at  

725.   The Cour t  ul t i mat el y concl uded t hat  " [ w] her e t he age and 

exper i ence of  a j uveni l e i ndi cat e t hat  hi s r equest  f or  hi s 

pr obat i on of f i cer  or  hi s par ent s i s,  i n f act ,  an i nvocat i on of  

hi s r i ght  t o r emai n s i l ent ,  t he t ot al i t y appr oach wi l l  al l ow t he 

cour t  t he necessar y f l exi bi l i t y  t o t ake t hi s i nt o account  i n 

maki ng a wai ver  det er mi nat i on. "   I d.  ( emphasi s added) .    

¶125 Si nce Mi chael  C. ,  t he l aw r egar di ng t he pr i v i l ege 

agai nst  sel f - i ncr i mi nat i on has changed.  Bef or e Mi r anda,  t he 

pr i nci pal  i ssue i n cases i nvol v i ng pol i ce i nt er r ogat i on was not  

                                                 
1 The Cour t  not ed t hat  i t  had " not  yet  hel d t hat  Mi r anda 

appl i es wi t h f ul l  f or ce t o excl ude evi dence obt ai ned i n 
v i ol at i on of  i t s  pr oscr i pt i ons f r om consi der at i on i n j uveni l e 
pr oceedi ngs. "   Far e v.  Mi chael  C. ,  442 U. S.  707,  717 n. 4 ( 1979) .   
The Cour t  assumed,  wi t hout  deci di ng,  t hat  Mi r anda appl i ed.   I d.  
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whet her  a def endant  had wai ved hi s or  her  pr i v i l ege agai nst  

sel f - i ncr i mi nat i on,  but  whet her  hi s or  her  st at ement  was 

vol unt ar y.   Mi chi gan v.  Tucker ,  417 U. S.  433 ( 1974) .   I n Tucker ,  

t he pol i ce f ai l ed t o advi se t he def endant  of  al l  of  t he Mi r anda 

war ni ngs.   The Cour t  i ndi cat ed t hat  t he pr ocedur al  saf eguar ds 

cr eat ed i n Mi r anda wer e not  t hemsel ves r i ght s pr ot ect ed by t he 

const i t ut i on,  but  wer e i nst ead measur es t o i nsur e t hat  t he 

pr i v i l ege agai nst  compul sor y sel f - i ncr i mi nat i on was pr ot ect ed.   

I d.  at  444.   The Cour t  concl uded t hat  t he pol i ce conduct  at  

i ssue i n Tucker  di d not  abr i dge t he def endant ' s const i t ut i onal  

pr i v i l ege agai nst  compul sor y sel f - i ncr i mi nat i on,  but  depar t ed 

onl y f r om t he pr ophyl act i c st andar ds l ai d down i n Mi r anda t o 

saf eguar d t he pr i v i l ege.   I d.  at  445- 46.   

¶126 Mi chael  C.  was deci ded subsequent  t o bot h Mi r anda and 

Tucker .   As such,  t he f ocus was not  on wai ver  or  an i nvocat i on 

of  t he pr i v i l ege,  but  was i nst ead based on t he t r adi t i onal  

vol unt ar i ness anal ysi s.   I t  was not  unt i l  l at er  t hat  t he Cour t  

c l ar i f i ed t hat  Mi r anda announced a const i t ut i onal  r ul e,  and was 

not  cr eat ed under  t he Cour t ' s  super vi sor y power s.   Di cker son v.  

Uni t ed St at es,  530 U. S.  428,  438 ( 2000) .   Over  t i me,  t he Cour t  

has come t o r ecogni ze t wo const i t ut i onal  bases f or  t he 

r equi r ement  t hat  a conf essi on be vol unt ar y t o be admi t t ed i nt o 

evi dence:  t he Fi f t h Amendment  r i ght  agai nst  sel f - i ncr i mi nat i on 

and t he Due Pr ocess Cl ause of  t he Four t eent h Amendment .   I d.  at  

433- 34.   The deci s i on i n Mi chael  C.  came pr i or  t o t he Cour t ' s 

pr onouncement  i n Di cker son t hat  Mi r anda was gr ounded upon t he 

const i t ut i on,  and must  be vi ewed i n t hat  l i ght .  
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¶127 The Cour t  has consi st ent l y r ecogni zed t hat  t he 

coer ci veness of  t he cust odi al  set t i ng i s of  hei ght ened concer n 

when a j uveni l e i s under  consi der at i on.   See Hal ey v.  Ohi o,  332 

U. S.  596,  599 ( 1948) ;  see al so Gal l egos v.  Col or ado,  370 U. S.  

49,  54 ( 1962) .   Const i t ut i onal  di st i nct i ons bet ween mi nor s and 

adul t s ar e r ecogni zed f or  at  l east  t hr ee r easons:   " t he pecul i ar  

vul ner abi l i t y  of  chi l dr en;  t hei r  i nabi l i t y  t o make cr i t i cal  

deci s i ons i n an i nf or med,  mat ur e manner ;  and t he i mpor t ance of  

t he par ent al  r ol e i n chi l d r ear i ng. "   Bel l ot t i  v .  Bai r d,  443 

U. S.  622,  634 ( 1979) ;  Har daway v.  Young,  302 F. 3d 757,  764 ( 7t h 

Ci r .  2002) .  

¶128 Just  t hi s t er m,  i n a deci s i on st r i k i ng down t he deat h 

penal t y f or  j uveni l e of f ender s,  t he Cour t  once agai n r ecogni zed 

t hr ee gener al  di f f er ences bet ween j uveni l es under  18 and adul t s.   

Roper  v.  Si mmons,  543 U. S.  __,  125 S.  Ct .  1183,  1195 ( 2005) .   

Fi r st ,  t he Cour t  r ecogni zed a l ack of  mat ur i t y and an 

under devel oped sense of  r esponsi bi l i t y  among t he young t hat  

of t en r esul t  i n i mpet uous act i ons and deci s i ons.   I d.   The 

r ecogni t i on of  t he compar at i ve i mmat ur i t y and i r r esponsi bi l i t y  

of  j uveni l es has l ed t o al most  ever y st at e pr ohi bi t i ng t hose 

under  18 year s of  age f r om vot i ng,  ser vi ng on j ur i es,  or  

mar r yi ng wi t hout  par ent al  consent .   I d.   Second,  t he Cour t  

acknowl edged t hat  j uveni l es ar e mor e suscept i bl e t o i nf l uence 

and psychol ogi cal  damage.   I d.   Accor di ngl y,  j uveni l es have l ess 

cont r ol ,  or  l ess exper i ence wi t h cont r ol ,  over  t hei r  own 

envi r onment .   I d.   They l ack t he f r eedom t hat  adul t s have t o 

ext r i cat e t hemsel ves f r om a cr i mi nogeni c set t i ng.   I d.   Fi nal l y,  
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t he Cour t  r ecogni zed t hat  t he char act er  of  a j uveni l e i s not  as 

wel l  f or med as t hat  of  an adul t .   I d.        

¶129 Our  Chi ef  Just i ce has ci t ed many r easons why young 

peopl e l ack t he deci s i on- maki ng capaci t y and under st andi ng of  

adul t s.   Abr ahamson,  C. J. ,  concur r i ng,   ¶101.   When a chi l d i s  

conf r ont ed wi t h a di f f i cul t  s i t uat i on,  cust odi al  i nt er r ogat i on 

or  ot her wi se,  t hat  chi l d i s mor e l i kel y t o want  " mommy"  or  

" daddy"  t o hel p t hat  chi l d out  of  a j am.   Mi chael  C. ,  442 U. S.  

at  730 ( Mar shal l ,  J.  di ssent i ng) .   That  r equest  const i t ut es bot h 

an at t empt  t o obt ai n advi ce and a gener al  i nvocat i on of  t he 

r i ght  t o r emai n s i l ent .   I d.  at  729- 30.  

¶130 I  agr ee wi t h t he maj or i t y t hat  we must  appl y t he 

t ot al i t y- of - t he- ci r cumst ances anal ysi s i n eval uat i ng t he 

vol unt ar i ness of  a conf essi on.   Maj or i t y op. ,  ¶¶20- 21.   I  

concl ude t hat  t he maj or i t y pr oper l y appl i ed t hat  anal ysi s t o t he 

f act s of  t hi s case.   I  al so concl ude,  however ,  t hat  Jer r el l  

i nvoked hi s pr i v i l ege agai nst  sel f - i ncr i mi nat i on under  t he Fi f t h 

Amendment  when he asked t he det ect i ve t o cal l  hi s par ent s dur i ng 

t he i nt er r ogat i on.   He cl ear l y asked f or  hel p when he r epeat edl y 

asked f or  hi s par ent s,  and at  hi s age,  t hose r equest s must  be 

const r ued as r equest s t o r emai n s i l ent  unt i l  he had an 

oppor t uni t y t o speak wi t h hi s par ent s.   Whi l e a par ent  may not  

have t he speci al  abi l i t y  of  a l awyer  t o pr ot ect  l egal  r i ght s of  

a chi l d,  a par ent  i s cer t ai nl y t he pr ot ect or  of  t hat  chi l d i n 

al l  ot her  r espect s,  and cer t ai nl y coul d be count ed upon t o gi ve 

pr oper  advi ce t o hi s or  her  chi l d.   I n v i ew of  t he r ecent l y 

r ecogni zed const i t ut i onal  under pi nni ngs of  Mi r anda,  a j uveni l e 
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shoul d be ent i t l ed t o at  l east  t he same const i t ut i onal  

pr ot ect i ons as an adul t .   When a j uveni l e asks f or  hel p,  hel p 

shoul d be pr ov i ded.   As such,  hi s conf ess i on shoul d be 

suppr essed because i t  i s  i nvol unt ar y,  and because he i nvoked hi s 

pr i v i l ege agai nst  sel f - i ncr i mi nat i on under  t he Fi f t h Amendment  

when he asked f or  hi s par ent s,  but  was not  gi ven an oppor t uni t y 

t o consul t  wi t h t hem.  

¶131 For  t he f or egoi ng r easons,  I  r espect f ul l y concur .  
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¶132 DAVI D T.  PROSSER,  J.    (concurring in part, dissenting 

in part).  I  agr ee wi t h t he maj or i t y ' s concl usi on t hat  Jer r el l  

C. J. ' s  conf essi on was i nvol unt ar y and t hat  hi s del i nquency 

adj udi cat i on must  be r ever sed.   Havi ng made t hat  det er mi nat i on,  

however ,  t he maj or i t y shoul d st op.   I nst ead,  i t  cont i nues on t o 

r equi r e t hat  al l  cust odi al  i nt er r ogat i ons of  j uveni l es i n f ut ur e 

cases be el ect r oni cal l y r ecor ded wher e f easi bl e,  and wi t hout  

except i on when quest i oni ng occur s at  a pl ace of  det ent i on.   The 

cour t  shoul d have r ecommended l egi s l at i on i nst ead of  l egi s l at i ng 

f r om t he bench.  

¶133 By i t s act i on,  t he cour t  i s  at t empt i ng t o di ct at e t he 

pr act i ces of  l aw enf or cement  agenci es under  t he gui se of  

" super i nt endi ng"  st at e cour t s.   Thi s i s not  an appr opr i at e r ol e 

f or  t he j udi c i ar y i n our  syst em of  gover nment .   Fr om t he 

i mposi t i on of  t hi s new r ul e,  I  r espect f ul l y di ssent .  

I  

¶134 Thi s case r ai ses f undament al  quest i ons about  supr eme 

cour t  power .   The power  of  t hi s cour t  was addr essed i n 1982 i n 

an opi ni on by t hen- Just i ce Abr ahamson.   St at e v.  Hol mes,  106 

Wi s.  2d 31,  315 N. W. 2d 703 ( 1982) .   The cour t  st at ed:  

I t  i s  wel l  est abl i shed t hat  t hi s cour t  has expr ess,  
i nher ent ,  i mpl i ed and i nci dent al  j udi c i al  power .   
Judi c i al  power  ext ends beyond t he power  t o adj udi cat e 
a par t i cul ar  cont r over sy and encompasses t he power  t o 
r egul at e mat t er s r el at ed t o adj udi cat i on.  

 .  .  .  .   

[ T] he const i t ut i on gr ant s t he supr eme cour t  power  t o 
adopt  measur es necessar y f or  t he due admi ni st r at i on of  
j ust i ce i n t he st at e,  i ncl udi ng assur i ng l i t i gant s a 
f ai r  t r i al ,  and t o pr ot ect  t he cour t s and t he j udi c i al  
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syst em .  .  .  .   Such power ,  pr oper l y used,  i s 
essent i al  t o t he mai nt enance of  a st r ong and 
i ndependent  j udi c i ar y,  a necessar y component  of  our  
syst em of  gover nment .  

Hol mes,  106 Wi s.  2d at  44.  

¶135 I n t hi s case,  t he cour t  r el i es on i t s " super i nt endi ng 

aut hor i t y"  over  al l  st at e cour t s t o excl ude most  st at ement s f r om 

j uveni l es when t he cust odi al  i nt er r ogat i ons pr oduci ng t hose 

st at ement s ar e not  el ect r oni cal l y r ecor ded.   Thi s 

" super i nt endi ng aut hor i t y"  i s  an expr ess power  embodi ed i n 

Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on.    

¶136 I t  i s  not  compl et el y c l ear  how t he cour t ' s  

" super i nt endi ng aut hor i t y"  di f f er s f r om t he cour t ' s  i nher ent  

power ,  f or  t he t wo power s somet i mes over l ap.   But  i t  i s  r at her  

br eat ht aki ng f or  t he cour t  t o descr i be i t s " super i nt endi ng 

aut hor i t y"  as " unl i mi t ed i n ext ent "  wi t hout  put t i ng t hat  not i on 

i nt o hi st or i cal  cont ext .   See maj or i t y op. ,  ¶40.   Even t he 

St at e' s pol i ce power  i s not  " unl i mi t ed i n ext ent . "  

¶137 Ar t i c l e VI I ,  Sect i on 3 of  t he 1848 const i t ut i on r ead 

as f ol l ows:  

The supr eme cour t ,  except  i n cases ot her wi se pr ovi ded 
i n t hi s const i t ut i on,  shal l  have appel l at e 
j ur i sdi ct i on onl y,  whi ch shal l  be coext ensi ve wi t h t he 
st at e;  but  i n no case r emoved t o t he supr eme cour t  
shal l  a t r i al  by j ur y be al l owed.   The supr eme cour t  
shal l  have a gener al  super i nt endi ng cont r ol  over  al l  
i nf er i or  cour t s;  i t  shal l  have power  t o i ssue wr i t s of  
habeas cor pus,  mandamus,  i nj unct i on,  quo war r ant o,  
cer t i or ar i ,  and ot her  or i gi nal  and r emedi al  wr i t s,  and 
t o hear  and det er mi ne t he same.    

Wi s.  Const .  ar t .  VI I ,  § 3 ( 1848)  ( emphasi s added) .   Thi s sect i on 

r emai ned i nt act  unt i l  1977 when i t  was amended t o r ead,  i n par t :  
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" ( 1)  The supr eme cour t  shal l  have super i nt endi ng and 

admi ni st r at i ve aut hor i t y over  al l  cour t s. "  

¶138 The 1977 amendment  changed t he t er m " super i nt endi ng 

cont r ol "  t o super i nt endi ng " aut hor i t y"  and added t he phr ase 

" admi ni st r at i ve aut hor i t y. "   I  am not  per suaded t hat  changi ng 

" super i nt endi ng cont r ol "  t o " super i nt endi ng .  .  .  aut hor i t y"  was 

i nt ended t o al t er  t he nat ur e or  ext ent  of  t hi s speci f i c  gr ant  of  

power .   I f  t hi s v i ew i s cor r ect ,  t hen an under st andi ng of  t he 

or i gi nal  gr ant  woul d be hel pf ul  i n i nt er pr et i ng t he pr esent  

const i t ut i on.   I f  t hi s v i ew i s not  cor r ect ,  t her e ought  t o be 

cl ear  evi dence t hat  t he f r amer s of  t he 1977 amendment  i nt ended a 

subst ant i al l y  enl ar ged gr ant  of  super i nt endi ng power .   I  have 

f ound not hi ng i n t he l egi s l at i ve hi st or y t o suppor t  t he l at t er  

pr oposi t i on.  

¶139 The or i gi nal  ver si on of  Ar t i c l e VI I ,  Sect i on 3 

appear ed t o t i e t he cour t ' s " super i nt endi ng cont r ol "  over  

i nf er i or  cour t s t o t he i ssuance of  var i ous wr i t s,  as t he t wo 

pr ovi s i ons wer e i ncl uded i n t he same sent ence,  di v i ded by a 

semi col on.   Nonet hel ess,  t he supr eme cour t  t r i ed t o sever  t he 

t i e i n The At t or ney Gener al  v.  Bl ossom,  1 Wi s.  277 [ * 317]  

( 1853) .   The cour t  const r ued t he " super i nt endi ng"  power  ver y 

br oadl y,  sayi ng:  " Thi s sent ence cont ai ns a c l ear  gr ant  of  

power .  .  .  .  I t  i s  unl i mi t ed i n ext ent .   I t  i s  undef i ned i n 

char act er .   I t  i s  unsuppl i ed wi t h means and i nst r ument al i t i es.   

The const i t ut i on l eaves us whol l y i n t he dar k as t o t he means of  

exer ci s i ng t hi s c l ear ,  unequi vocal  gr ant  of  power . "   Bl ossom,  1 

Wi s.  at  283 [ * 325] .  
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¶140 The cour t  asked r het or i cal l y whet her  t he 

super i nt endi ng power  was t o be exer ci sed by means of  t he wr i t s 

of  habeas cor pus,  mandamus,  quo war r ant o,  i nj unct i on,  and 

cer t i or ar i ,  and answer ed i t s quest i on,  i n essence:  " Not  

excl usi vel y. "    

What ,  t hen,  ar e t he means,  i nst r ument al i t i es and 
agenci es by whi ch t hi s power  i s t o be exer c i sed?  
Cl ear l y t he or di nar y means pr ovi ded by t he common l aw,  
or  such as shoul d be suppl i ed by l egi s l at i ve 
enact ment .   The ver y f or ce of  t he t er ms,  supr eme 
cour t ;  compr ehendi ng,  nami ng,  i nst i t ut i ng t he hi ghest ,  
t he der ni er  j udi c i al  t r i bunal  known t o,  and r ecogni zed 
by t he common l aw,  necessar i l y  car r i es wi t h i t  al l  t he 
wr i t s,  i nst r ument al i t i es,  power s and agenci es pr ovi ded 
by t he common l aw f or  t he conveni ent  and compl et e 
exer ci se of  such super i nt endi ng cont r ol .  I t  i s  i dl e t o 
say t hat  t he enumer at i on of  such wr i t s as ar e 
ment i oned,  wer e made t o suppl y such means of  
super i nt endi ng cont r ol .  

I d.  at  284 [ * 325- 26] .  

¶141 I n eval uat i ng t he cour t ' s  anal ysi s,  i t  must  be 

r emember ed t hat  t he quest i on i n Bl ossom was whet her  t he supr eme 

cour t  had or i gi nal  j ur i sdi ct i on t o i ssue,  hear ,  and det er mi ne 

pr er ogat i ve wr i t s.   To answer  t hi s quest i on,  t he cour t  had t o 

i nt er pr et  t he l anguage of  Ar t i c l e VI I ,  Sect i on 3.   Bui l di ng up 

t he cour t ' s  " super i nt endi ng cont r ol "  so t hat  i t  was not  l i mi t ed 

t o t he i ssuance of  pr er ogat i ve wr i t s was hel pf ul ,  i f  not  

essent i al ,  t o i t s ul t i mat e concl usi on t hat  t he cour t  had 

or i gi nal  j ur i sdi ct i on.  

¶142 I n subsequent  di scussi ons,  however ,  t he cour t  was mor e 

ci r cumspect  about  t hi s power .   I t  concl uded:  " The power  of  

super i nt endi ng cont r ol  i s  t he power  t o ' cont r ol  t he cour se of  

or di nar y l i t i gat i on i n i nf er i or  cour t s, '  as exer ci sed at  common 
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l aw by t he cour t  of  Ki ng' s Bench,  and by t he use of  wr i t s 

speci f i cal l y ment i oned i n t he const i t ut i on and ot her  wr i t s t her e 

r ef er r ed t o or  aut hor i zed. "   Sei l er  v.  St at e,  112 Wi s.  293,  299,  

87 N. W.  1072 ( 1901) .  

¶143 Sei l er  f ol l owed cl osel y t he mor e f r equent l y c i t ed case 

of  St at e ex r el .  Four t h Nat i onal  Bank of  Phi l adel phi a v.  

Johnson,  103 Wi s.  592,  79 N. W.  1081 ( 1899) ,  i n whi ch t he Bl ossom 

st at ement  t hat  t he " super i nt endi ng cont r ol "  power  i s unl i mi t ed 

i n ext ent ,  was quot ed.   But  Johnson put  t hat  quot e i n 

per spect i ve.   I t  pr ovi ded an ext ensi ve di scussi on of  t he Ki ng' s  

Bench:  

[ B] y t he const i t ut i onal  gr ant  of  " a gener al  
super i nt endi ng cont r ol  over  al l  i nf er i or  cour t s"  [ t he 
Wi sconsi n Supr eme]  cour t  was endowed wi t h a separ at e 
and i ndependent  j ur i sdi ct i on,  whi ch enabl es and 
r equi r es i t  i n a pr oper  case t o cont r ol  t he cour se of  
or di nar y l i t i gat i on i n such i nf er i or  cour t s,  and was 
al so endowed wi t h al l  t he common- l aw wr i t s appl i cabl e 
t o t hat  j ur i sdi ct i on.  .  .  .   That  t he maker s of  t he 
const i t ut i on used t he wor ds i n quest i on 
under st andi ngl y,  and wi t h a speci f i c  meani ng,  and not  
as a mer e r het or i cal  f l our i sh or  hi gh soundi ng f or m of  
wor ds,  can admi t  of  no doubt .   Onl y a super f i c i al  
knowl edge of  t he gr owt h and devel opment  of  t he Engl i sh 
j udi c i al  syst em i s necessar y t o det er mi ne what  t hat  
meani ng was and i s.   The Engl i sh cour t  of  k i ng' s bench 
had a super i nt endi ng j ur i sdi ct i on over  al l  t he 
i nf er i or  cour t s of  t he r eal m,  whi ch i t  f r eel y 
exer ci sed by t he use of  wel l - def i ned wr i t s f r om ver y 
ear l y t i mes.  

Johnson,  103 Wi s.  at  613.  

 ¶144 Wr i t i ng f or  a unani mous cour t ,  Just i ce John B.  Wi nsl ow 

quot ed Bl ackst one as wr i t i ng t hat  t he j ur i sdi ct i on of  t he Ki ng' s 

Bench " i s ver y hi gh and t r anscendent .   I t  keeps al l  i nf er i or  

j ur i sdi ct i ons wi t hi n t he bounds of  t hei r  aut hor i t y,  and may 

ei t her  r emove t he pr oceedi ngs t o be det er mi ned her e,  or  pr ohi bi t  
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t hei r  pr ogr ess bel ow. "   I d.  at  614.   Bl ackst one expl ai ned t hat  

t he Ki ng' s Bench " commands magi st r at es and ot her s t o do what  

t hei r  dut y r equi r es,  i n ever y case wher e t her e i s no ot her  

speci f i c  r emedy. "   I d. 1 

¶145 Just i ce John Wi ckhem summar i zed and synt hesi zed 90 

year s of  Wi sconsi n case l aw on t he cour t ' s  " super i nt endi ng 

power "  i n a 1941 l aw r evi ew ar t i c l e.   John D.  Wi ckhem,  The Power  

of  Super i nt endi ng Cont r ol  of  t he Wi sconsi n Supr eme Cour t ,  1941 

Wi s.  L.  Rev.  153.   He wr ot e:  

 The pur pose of  t hi s [ " super i nt endi ng cont r ol  over  
i nf er i or  cour t s" ]  j ur i sdi ct i on i s t o pr ot ect  t he l egal  
r i ght s of  a l i t i gant  when t he or di nar y pr ocesses of  
act i on,  appeal  and r evi ew ar e i nadequat e t o meet  t he 
s i t uat i on,  and wher e t her e i s need f or  such 
i nt er vent i on t o avoi d gr ave har dshi p or  compl et e 

                                                 
1 I n her  answer  t o Just i ce Roggensack' s concur r ence/ di ssent  

and t hi s concur r ence/ di ssent ,  Chi ef  Just i ce Abr ahamson poi nt s t o 
wr i t i ngs i n St at e ex r el .  Umbr ei t  v.  Hel ms,  136 Wi s.  432,  118 
N. W.  158 ( 1908) ,  as a v i ndi cat i on of  The At t or ney Gener al  v.  
Bl ossom,  1 Wi s.  277 [ * 317]  ( 1853) ,  and a r epudi at i on of  St at e ex  
r el .  Four t h Nat i onal  Bank of  Phi l adel phi a v.  Johnson,  103 Wi s.  
591,  79 N. W.  1081 ( 1899) ,  and Sei l er  v.  St at e,  112 Wi s.  293,  87 
N. W.  1072 ( 1901) .   The i ssue i n Hel ms was ver y nar r ow:  whet her  
t he Supr eme Cour t  had t he aut hor i t y under  i t s  const i t ut i onal  
" gener al  super i nt endi ng cont r ol  over  al l  i nf er i or  cour t s"  t o 
i ssue a wr i t  of  mandamus or der i ng a c i r cui t  cour t  t o r ei nst at e a 
cr i mi nal  compl ai nt  t hat  t he c i r cui t  cour t  had di smi ssed.   The 
cour t  det er mi ned t hat  i t  had t hi s speci f i c  power  under  t he 
const i t ut i on but  i t  unani mousl y decl i ned t o use i t ,  sayi ng t her e 
was no j ust i f i cat i on under  t he f act s of  t he case.   Chi ef  Just i ce 
Wi nsl ow,  wr i t i ng separ at el y,  bowed t o t he v i ews of  most  of  hi s 
col l eagues t hat  t he cour t  had t he power  t o " r evi ew"  a l ower  
cour t ' s  j udi c i al  er r or  under  c i r cumst ances wher e t he Cour t  of  
Ki ng' s Bench woul d not  have done so.   136 Wi s.  at  464 ( Wi nsl ow,  
C. J. ,  concur r i ng) .   The cour t ' s  wel l - manner ed di scussi on of  i t s  
" super i nt endi ng cont r ol "  power  t o i ssue a wr i t  t o a c i r cui t  
j udge i n a speci f i c  f act  s i t uat i on i s s i mpl y l i ght  year s away 
f r om t he concept  t hat  " The cour t ' s  super i nt endi ng power  i s as 
br oad as necessar y t o meet  t he needs of  changi ng ci r cumst ances. "   
See Chi ef  Just i ce Abr ahamson' s concur r ence,  ¶11.  
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deni al  of  t hese r i ght s.   Thus,  i t  i s  hel d t hat  bef or e 
t he cour t  wi l l  i nt er vene,  i t  must  appear  t hat  t her e i s 
no adequat e r emedy by appeal  or  wr i t  of  er r or .   For  
exampl e,  t he or der  of  t he i nf er i or  cour t  or  i t s  
i nact i on,  i f  t hat  i s  t he t hi ng obj ect ed t o,  may be of  
such char act er  as not  t o be appeal abl e,  or  appeal  f r om 
t he j udgment  may come t oo l at e f or  ef f ect i ve r edr ess.   
I t  i s  var i ousl y st at ed i n t he cases t hat  t o war r ant  
exer ci se of  t he power  t her e must  be a c l ear  l egal  
r i ght  on t he par t  of  t he appl i cant ;  a pl ai n dut y on 
t he par t  of  t he i nf er i or  cour t ;  t he r emedy by appeal  
or  wr i t  of  er r or  must  be i nadequat e;  t her e must  be an 
exi gency cal l i ng f or  pr ompt  act i on;  t he power  i s not  
t o be used t o per f or m t he of f i ce of  appeal  or  wr i t  of  
er r or  and t he r esul t  of  a r ef usal  t o act  and t o 
exer ci se super i nt endi ng cont r ol  must  r esul t  i n gr ave 
har dshi p t o t he l i t i gant .  

 .  .  .  .   

These st at ement s r epr esent  at t empt s t o st at e i n whol e 
or  i n par t  t he pol i cy whi ch under l i es bot h t he 
const i t ut i onal  gr ant  of  super vi sor y cont r ol  and t he 
cour t ' s  exer ci se of  i t  as a mat t er  of  pol i cy.  

I d.  at  161- 62 ( c i t at i ons omi t t ed) .  

 ¶146 Thi s descr i pt i on of  super i nt endi ng aut hor i t y,  t o 

cont r ol  t he cour se of  or di nar y l i t i gat i on i n l ower  cour t s so as 

t o avoi d gr ave har dshi p t o a l i t i gant ,  i s  ver y di f f er ent  f r om 

t he i ncr edi bl y el ast i c power  t he cour t  now empl oys.   Somehow t he 

cour t ' s  super i nt endi ng aut hor i t y over  al l  cour t s has been 

t r ansf or med i nt o br oad aut hor i t y t o mandat e desi r abl e pol i cy 

ost ensi bl y r el at ed t o j udi c i al  pr oceedi ngs but  ext endi ng f ar  

beyond t he l i t i gant s i n a speci f i c  case.   The power  i s bei ng 

empl oyed dur i ng nor mal  appel l at e r evi ew,  so t hat  t her e i s no 

i nt er vent i on i nt o a l ower  cour t  pr oceedi ng because of  an 

exi gency.   The cour t  i s  not  pr ot ect i ng a c l ear  l egal  r i ght ;  

r at her ,  i t  i s  cr eat i ng new pr ocedur es t hat  ar e not  even deemed 

" r i ght s. "   I t  i s  not  act i ng because al t er nat e r emedi es ar e 
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i nadequat e.   I t  r equi r es no gr ave har dshi p because Jer r el l  

C. J. ' s  adj udi cat i on of  del i nquency has been r ever sed.   I n ot her  

wor ds,  t he cour t ' s  use of  i t s  super i nt endi ng aut hor i t y t o ef f ect  

an ar guabl y des i r abl e pol i cy v i ol at es ever y pr i nci pl e of  our  

expr ess but  l i mi t ed const i t ut i onal  power .  

¶147 The cour t  st ar t ed down t hi s r oad i n 1967 when i t  

sought  t o uphol d t he pr omul gat i on of  an et hi cal  code f or  j udges.   

See I n r e Pr omul gat i on of  a Code of  Judi c i al  Et hi cs,  36 

Wi s.  2d 252,  153 N. W. 2d 873,  155 N. W. 2d 565 ( 1967) .   The cour t  

sai d:  

At  l east  t went y- t hr ee st at es have adopt ed a Code 
of  Judi c i al  Et hi cs by supr eme cour t  act i on,  gener al l y  
i n t he exer ci se of  t hei r  r ecogni zed i nher ent  and 
i mpl i ed power  of  super vi s i on over  t he cour t s,  j udges,  
and at t or neys of  t he j udi c i al  syst em.   The power  has 
been consi der ed gener al l y t o be as br oad as i s 
necessar y f or  t he admi ni st r at i on of  j ust i ce or  as 
needed t o pr ot ect  t he publ i c or  t he st at e or  a 
par t i cul ar  l i t i gant .   Our  const i t ut i on has expr essl y 
gi ven t hi s cour t  super i nt endi ng power  over  i nf er i or  
cour t s.  

 .  .  .  .   

 We hol d t hi s cour t  has an i nher ent  and an i mpl i ed 
power  as t he supr eme cour t ,  i n t he i nt er est  of  t he 
admi ni st r at i on of  j ust i ce,  t o f or mul at e and est abl i sh 
t he Code of  Judi c i al  Et hi cs .  .  .  .   Thi s power ,  
i nher ent  i n t he supr emacy of  t he cour t  and i mpl i ed 
f r om i t s expr essed const i t ut i onal  gr ant s of  
super vi sor y power ,  embr aces al l  member s of  t he 
j udi c i ar y.  

I d.  at  253- 54 ( emphasi s added) .  

 ¶148 When Count y Judge Char l es E.  Kadi ng of  Jef f er son 

Count y chal l enged a r ul e under  t he Code r equi r i ng di scl osur e of  

i nvest ment  asset s hel d by hi msel f  or  hi s wi f e,  t he cour t  uphel d 

t he Code r ul e on a 4- 3 vot e,  sayi ng:  " We r ej ect  t hi s at t ack on 
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t he f undament al  aut hor i t y of  t hi s cour t .   Bot h t he adopt i on of  

t he code and t he l at er  adopt i on of  Rul e 17 ar e act i ons of  t hi s 

cour t  per f or med under  i t s i nher ent  power  t o f unct i on as t he 

supr eme cour t  and al so per f or med i n car r y i ng out  t he f unct i on of  

super i nt endi ng cont r ol  as expr essl y set  f or t h i n ar t .  VI I ,  sec.  

3,  of  t he Wi sconsi n Const i t ut i on. "   I n r e Honor abl e Char l es E.  

Kadi ng,  70 Wi s.  2d 508,  516- 17,  235 N. W. 2d 409 ( 1975)  ( emphasi s  

added) .  

 ¶149 Speaki ng t hr ough Chi ef  Just i ce Hor ace Wi l k i e,  t he 

cour t  decl ar ed:  

[ W] e f i nd an addi t i onal  sour ce of  aut hor i t y f or  t hi s 
cour t ' s  pr omul gat i on of  t he Judi c i al  Code .  .  .  i n t he 
power  whi ch i s r easonabl y i mpl i ed f r om t hi s cour t ' s  
expr ess const i t ut i onal  aut hor i t y t o exer ci se " a 
gener al  super i nt endi ng cont r ol  over  al l  i nf er i or  
cour t s. "   Thi s  power  of  super i nt endi ng cont r ol  i s  
" unl i mi t ed i n ext ent  .  .  .  undef i ned i n 
char act er  .  .  .  [ and]  unsuppl i ed wi t h means and 
i nst r ument al i t i es. "  .  .  .   Mr .  Just i ce ROUJET 
MARSHALL,  af t er  a pai nst aki ng sur vey of  t hi s power [ , ]  
concl uded i n 1908 t hat  i t  i s  " not  l i mi t ed ot her  t han 
by t he necessi t i es of  j ust i ce"  and t hat  i t  necessar i l y 
i ncl udes " al l  .  .  .  means appl i cabl e t her et o and al l  
power  necessar y t o make such .  .  .  means f ul l y 
adapt abl e f or  t he pur pose. "   The super i nt endi ng power  
i s as br oad and as f l exi bl e as necessar y t o i nsur e t he 
due admi ni st r at i on of  j ust i ce i n t he cour t s of  t hi s 
st at e.  

 .  .  .  .   

I f  t hi s [ super i nt endi ng]  power  wer e st r i ct l y l i mi t ed 
t o t he s i t uat i ons i n whi ch i t  was pr evi ousl y appl i ed,  
i t  woul d cease t o be super i nt endi ng,  s i nce t hi s  wor d 
def i ni t el y cont empl at es ongoi ng,  cont i nui ng 
super vi s i on i n r esponse t o changi ng needs and 
ci r cumst ances.   The power  of  super i nt endi ng cont r ol  
shoul d not  be ossi f i ed by an undul y r est r i ct i ve 
i nt er pr et at i on of  i t s  ext ent .  
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I d.  at  519- 20 ( c i t i ng St at e ex r el .  Umbr ei t  v.  Hel ms,  136 Wi s.  

432,  462,  118 N. W.  158 ( 1908)  ( Mar shal l ,  J. ,  concur r i ng) ) . 2 

 ¶150 These par agr aphs,  suppor t ed by f our  member s of  a 

deepl y di v i ded cour t ,  i n a case i n whi ch t he cour t ' s  i nher ent  

power  t o pr omul gat e a code of  j udi c i al  et hi cs woul d sur el y have 

suf f i ced,  ar e t he sour ce of  t he cour t ' s  cont empor ar y 

" super vi sor y power . "   They ar e hi ghl y suspect .   A wr i t er  i n t he 

Wi sconsi n Law Revi ew not ed i mmedi at el y t hat ,  " These st at ement s 

r epr esent ed a consi der abl e depar t ur e f r om pr i or  i nt er pr et at i ons 

of  t he cour t ' s  const i t ut i onal  aut hor i t y t o super i nt end i nf er i or  

cour t s. "   Denni s Gal l agher ,  Super i nt endi ng Power  of  t he 

Wi sconsi n Supr eme Cour t  and Fi nanci al  Di scl osur e Rul es f or  

Judges,  1977 Wi s.  L. Rev.  1111,  1119 ( 1977) .   Cal l i ng t he cour t ' s  

act i on " an unpr ecedent ed devel opment , "  i d.  at  1121,  t he wr i t er  

cont ended t hat :  

 Just i ce Rouj et  Mar shal l ' s  opi ni on i n Sei l er  v.  
St at e shows cl ear l y t hat  t he const i t ut i onal  gr ant  of  
" gener al  super i nt endi ng cont r ol "  was under st ood as a 
ver y l i mi t ed aut hor i t y over  act i ons i n t he i nf er i or  
cour t s.   I n r ej ect i ng t he ar gument  t hat  t he 
super i nt endi ng cont r ol  c l ause coul d be used as 
aut hor i t y t o sust ai n act s of  l egi s l at i on pur por t i ng t o 
gr ant  t he supr eme cour t  or i gi nal  j ur i sdi ct i on i n 

                                                 
2 The maj or i t y i n I n r e Honor abl e Char l es E.  Kadi ng,  70 Wi s.  

2d 508,  235 N. W. 2d 409 ( 1975) ,  over st at ed t he br eadt h of  Just i ce 
Mar shal l ' s  char act er i zat i on of  t he super i nt endi ng power .   
Just i ce Mar shal l  di scussed t he super i nt endi ng power  i n l i ght  of  
t he cour t ' s  aut hor i t y " t o cont r ol  l i t i gat i on"  and bel i eved t hat ,  
as of  1908,  t he cour t  had l ef t  " not hi ng t o be sai d t o f ur t her  
def i ne t he super i nt endi ng power . "   St at e ex r el .  Umbr ei t  v.  
Hel ms,  136 Wi s.  432,  447,  458,  118 N. W.  158 ( 1908)  ( Mar shal l ,  
J. ,  concur r i ng) .   The Kadi ng cour t ' s  hol di ng r equi r ed i t  t o act  
cont r ar y t o Just i ce Mar shal l ' s  advi ce by " f ur t her  def i n[ i ng] "  
t he super i nt endi ng power  i n a mat t er  unr el at ed t o " cont r ol [ l i ng]  
l i t i gat i on. "  
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cer t ai n cr i mi nal  cases,  Just i ce Mar shal l  st at ed t hat  
super i nt endi ng cont r ol  shoul d be under st ood as " t he 
power  t o ' cont r ol  t he cour se of  or di nar y l i t i gat i on i n 
i nf er i or  cour t s, '  as exer ci sed at  common l aw by t he 
cour t  of  Ki ng' s Bench,  and by t he use of  wr i t s 
speci f i cal l y ment i oned i n t he const i t ut i on .  .  .  . "   
Just i ce Mar shal l  r ej ect ed any ext ensi on of  t hi s power  
beyond i t s common l aw si gni f i cat i on,  such as usi ng i t  
t o j ust i f y advi sor y opi ni ons by t he supr eme cour t .  

I d.  at  1120 ( c i t at i ons omi t t ed) .  

¶151 I n a har d- hi t t i ng di ssent ,  Just i ce Rober t  Hansen al so 

quot ed Rouj et  Mar shal l :  

" Whi l e t he t r ue l i mi t s of  j udi c i al  power  must  be 
j eal ousl y guar ded and f i r ml y mai nt ai ned,  i t  woul d be 
as danger ous t o ext end as t o l i mi t  t he same,  by gi v i ng 
t o t he l anguage i n whi ch t he j ur i sdi ct i on was gr ant ed 
a meani ng di f f er ent  f r om t hat  whi ch was i n mi nd when 
t he gr ant  was made.   The power  of  super i nt endi ng 
cont r ol ,  as has been deci ded and bef or e i ndi cat ed,  has 
t o do onl y wi t h cont r ol l i ng i nf er i or  cour t s i n t he 
exer ci se of  t hei r  j ur i sdi ct i on by t he use of  
i nst r ument s ment i oned speci f i cal l y i n t he const i t ut i on 
or  aut hor i zed t her eby. "  

Kadi ng,  70 Wi s.  2d at  540 ( Hansen,  J. ,  di ssent i ng)  ( quot i ng 

Sei l er ,  112 Wi s.  at  300 n. 9) .  

¶152 As not ed,  Ar t i c l e VI I ,  Sect i on 3 of  t he const i t ut i on 

was amended i n 1977 t o pr oduce new t ext :  " The supr eme cour t  

shal l  have super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  

cour t s. "   Const i t ut i onal  r evi s i on gave t he supr eme cour t  

admi ni st r at i ve aut hor i t y over  al l  cour t s and si mul t aneousl y 

pr ovi ded i n Ar t i c l e VI I ,  Sect i on 4( 3) :  " The chi ef  j ust i ce of  t he 

supr eme cour t  shal l  be t he admi ni st r at i ve head of  t he j udi c i al  

syst em and shal l  exer ci se t hi s  admi ni st r at i ve aut hor i t y pur suant  

t o pr ocedur es adopt ed by t he supr eme cour t . "   Wi s.  Const .  ar t .  

VI I ,  § 4( 3)  ( emphasi s added) .  



No.   2002AP3423. dt p 

12 
 

¶153 Thi s " admi ni st r at i ve aut hor i t y"  cr eat es an 

i ndi sput abl e hi er ar chy among st at e cour t s,  gi v i ng aut hor i t y t o 

t he supr eme cour t  t o est abl i sh pol i c i es and pr ocedur es f or  t he 

st at e' s ent i r e j udi c i al  syst em.   I  see no evi dence,  however ,  

t hat  t he 1977 amendment s wer e i nt ended t o al t er  and enhance t he 

" super i nt endi ng .  .  .  aut hor i t y"  of  t he supr eme cour t .   The use 

of  t he super i nt endi ng aut hor i t y t o di ct at e l aw enf or cement  

pr ocedur e i s s i mpl y mi l es f r om t he sor t  of  super i nt endi ng 

cont r ol  over  l ower  cour t s i n speci f i c  cases t hat  t he f r amer s 

i nt ended.  

I I  

¶154 The supr eme " cour t  has expr ess,  i nher ent ,  i mpl i ed and 

i nci dent al  j udi c i al  power . "   Hol mes,  106 Wi s.  2d at  44.   The 

cour t ' s  i nher ent  power  has l ong been r ecogni zed.   See I n r e 

Jani t or ,  35 Wi s.  410 ( 1874) ;  St evenson v.  Mi l waukee Count y,  140 

Wi s.  14,  121 N. W.  654 ( 1909) ;  St at e v.  Cannon,  196 Wi s.  534,  221 

N. W.  603 ( 1928) ;  I n r e Cannon,  206 Wi s.  374,  240 N. W.  441 

( 1932) ;  I nt egr at i on of  t he Bar ,  273 Wi s.  281,  77 N. W. 2d 602 

( 1956) ;  Lynn Lauf enber g & Geof f r ey Van Remmen,  I nher ent  Power  

and Admi ni st r at i ve Cour t  Ref or m,  58 Mar q.  L.  Rev.  133 ( 1975) ;  

Gal l agher ,  supr a.   I t  i s  not  my pur pose t o t r y t o def i ne t he 

scope of  i nher ent  power ,  except  t o agr ee t hat  t he cour t ' s  " power  

must  necessar i l y  be expansi ve enough t o f aci l i t at e t he 

per f or mance of  const i t ut i onal  mandat es. "   Lauf enber g & Van 

Remmen,  supr a,  at  157.  

¶155 I t  shoul d be obvi ous,  however ,  t hat  nei t her  t he 

cour t ' s  i nher ent  power  nor  i t s  " admi ni st r at i ve aut hor i t y over  

al l  cour t s"  can r easonabl y be empl oyed i n t he c i r cumst ances of  
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t hi s case,  and t hat  i s why t he cour t  has r el i ed upon an 

amor phous " super vi sor y"  power .   Maj or i t y op. ,  ¶¶3,  58.   I f  t he 

maj or i t y opi ni on r epr esent s a pr oper  use of  t he cour t ' s  

" super i nt endi ng .  .  .  aut hor i t y, "  t hen,  l ogi cal l y,  t her e i s no 

pr act i cal  r eason why t he cour t  coul d not  di ct at e any aspect  of  

pol i ce i nvest i gat i ve pr ocedur e t hat  i s desi gned t o secur e 

evi dence f or  use at  t r i al .   The peopl e of  Wi sconsi n have never  

best owed t hi s k i nd of  power  on t he Wi sconsi n Supr eme Cour t .  

I I I  

¶156 The maj or i t y out l i nes t he advant ages i t  sees i n 

adopt i ng a r ul e t hat  cust odi al  i nt er r ogat i on of  a j uveni l e must  

be el ect r oni cal l y r ecor ded i f  t he st at e seeks t o use any 

st at ement  by t he j uveni l e i n cour t .   Maj or i t y op. ,  ¶¶51- 57.   I n 

doi ng so,  i t  c i t es an Amer i can Bar  Associ at i on r esol ut i on ur gi ng 

t hat  such a r ul e appl y t o al l  cust odi al  i nt er r ogat i ons of  cr i me 

suspect s.   Thi s  f or mul at i on obvi ousl y i ncl udes adul t s.   I d. ,  

¶56.   As Bob Dyl an woul d put  i t ,  " You don' t  need a weat her  man 

t o know whi ch way t he wi nd bl ows. " 3 

¶157 The cour t ' s  new r ul e i s not  r equi r ed by any 

const i t ut i onal  pr ovi s i on and i s  not  " absol ut el y essent i al "  t o 

t he admi ni st r at i on of  j ust i ce.   See Kadi ng,  70 Wi s.  2d at  518.   

Pr omi ses t hat  " Thi s cour t  wi l l  not  use i t s super i nt endi ng power  

wher e t her e i s anot her  adequat e r emedy, "  Ar neson v.  Jezwi nski ,  

206 Wi s.  2d 217,  226,  ¶4,  556 N. W. 2d 721 ( 1996) ,  have been 

r epl aced wi t h f r ank r ej ect i on of  " t he St at e' s l eave- i t - t o- t he-

                                                 
3 Bob Dyl an,  Subt er r anean Homesi ck Bl ues,  on Br i ngi ng I t  Al l  

Back Home ( Col umbi a Recor ds 1965) .  
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l egi s l at ur e appr oach. "   Chi ef  Just i ce Abr ahamson' s concur r ence,  

¶4.  

¶158 The new r ul e undeni abl y l eaves many quest i ons 

unanswer ed.   What  i s " cust odi al  i nt er r ogat i on"  under  t he r ul e?  

Ar e t he except i ons t o what  i s " cust odi al "  and what  i s 

" i nt er r ogat i on"  under  Mi r anda v.  Ar i zona,  384 U. S.  436 ( 1966) ,  

st i l l  val i d?  How does t he r ul e appl y t o a st udent ' s i nt er vi ew 

i n a school  pr i nci pal ' s  of f i ce?  I n an er a of  t i ny por t abl e 

r ecor der s,  when i s el ect r oni c r ecor di ng not  " f easi bl e" ?  Must  

t he subj ect  of  i nt er r ogat i on be not i f i ed t hat  hi s wor ds wi l l  be 

r ecor ded?  May a subj ect  wai ve r ecor di ng?  Does t he " f r ui t  of  

t he poi sonous t r ee"  doct r i ne appl y t o unr ecor ded st at ement s? 

¶159 I  shar e t he maj or i t y ' s concl usi on t hat  el ect r oni c 

r ecor di ng of  j uveni l e conf essi ons i s a wor t hwhi l e pol i cy goal .   

However ,  devel opi ng t he det ai l s  of  a r ul e i s  demandi ng wor k.   

The l egi s l at ur e mi ght  not  answer  al l  t he quest i ons bet t er  t han 

t hi s cour t ,  but  i n dr af t i ng l egi s l at i on,  i t  woul d at  l east  have 

t o t r y.   At  a mi ni mum,  t he cour t  shoul d del ay t he i mpl ement at i on 

of  i t s  new r ul e t o gi ve l aw enf or cement  agenci es t i me t o pr epar e 

f or  i t .   I n addi t i on,  I  ur ge t he l egi s l at ur e t o pr ompt l y addr ess 

t he i ssue of  el ect r oni c r ecor di ng of  st at ement s by j uveni l es and 

adul t s,  so t hat  l aw enf or cement  wi l l  have cl ear  gui del i nes t o 

f ol l ow.  
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¶160 PATI ENCE DRAKE ROGGENSACK,  J.  (concurring in part and 

dissenting in part).   I  concur  i n t he maj or i t y opi ni on' s 

concl usi on t hat  Jer r el l  C. J. ' s  conf essi on was not  vol unt ar y,  and 

t her ef or e hi s del i nquency convi c t i on must  be r ever sed.   Maj or i t y  

op. ,  ¶59.   I  al so agr ee t hat  r equi r i ng l aw enf or cement  t o t ape 

r ecor d i t s quest i oni ng of  j uveni l es wher ever  possi bl e and on al l  

occasi ons when a j uveni l e i s quest i oned at  a pl ace of  det ent i on 

woul d benef i t  bot h j uveni l es and l aw enf or cement .   However ,  I  

cannot  j oi n i n t he cour t ' s  mandat e t hat  unl ess i nt er vi ews wi t h 

j uveni l es ar e t ape r ecor ded,  st at ement s made i n t hose i nt er vi ews 

wi l l  be suppr essed at  t r i al .   Maj or i t y op. ,  ¶47.    

¶161 The maj or i t y c l ai ms t hat  Ar t i c l e VI I ,  Sect i on 3 of  t he 

Wi sconsi n Const i t ut i on gi ves t he supr eme cour t  t he power  t o 

suppr ess st at ement s t aken i n cont r avent i on of  i t s  di r ect i ve.   

Maj or i t y op. ,  ¶49.   I n my vi ew,  t he cour t ' s super i nt endi ng 

aut hor i t y under  Ar t i c l e VI I ,  Sect i on 3 does not  per mi t  t he cour t  

t o i nt er f er e i n t he pr act i ces of  l aw enf or cement  unl ess t hose 

pr act i ces v i ol at e ei t her  a const i t ut i onal  r i ght  or  a l aw 

est abl i shed by t he l egi s l at ur e.   Fai l i ng t o r ecor d 

i nt er r ogat i ons of  j uveni l es does nei t her .   Accor di ngl y,  I  

r espect f ul l y di ssent  f r om t hat  por t i on of  t he maj or i t y opi ni on.  

¶162 Thi s cour t  has never  bef or e concl uded t hat  i t  had t he 

power  t o suppr ess def endant s '  st at ement s i n cer t ai n s i t uat i ons 

mer el y because i t  pr ef er r ed a di f f er ent  l aw enf or cement  

t echni que i n t he pr ocur ement  of  t hose st at ement s,  as i t  

concl udes t oday.   To t he cont r ar y,  suppr essi on of  a def endant ' s  

st at ement  has been r equi r ed onl y when t he l aw enf or cement  
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conduct  at  i ssue t hr eat ened an i mmi nent  l oss of  def endant s '  

const i t ut i onal  r i ght s or  was i l l egal . 1  Accor di ngl y,  t he st ep 

t aken by t he maj or i t y opi ni on i s  a huge expansi on of  t he cour t ' s  

Ar t i c l e VI I ,  Sect i on 3 power s.  

¶163 As a pr eambl e t o t he exer ci se of  what  i t  descr i bes as 

t he cour t ' s  super vi sor y power s gr ant ed i n Ar t i c l e VI I ,  Sect i on 3 

of  t he Wi sconsi n Const i t ut i on,  t he maj or i t y opi ni on decl ar es:  

Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n 
Const i t ut i on expr essl y conf er s upon t hi s cour t  
super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  
st at e cour t s.   Thi s pr ovi s i on " i s a gr ant  of  power .   
I t  i s  unl i mi t ed i n ext ent .   I t  i s  i ndef i ni t e i n 
char act er . "   ( c i t i ng St at e v.  Jenni ngs,  2002 WI  44,  
¶13,  252 Wi s.  2d 228,  647 N. W. 2d 142 ( quot i ng St at e ex 
r el .  Four t h Nat ' l  Bank of  Phi l adel phi a v.  Johnson,  103 
Wi s.  591,  611,  79 N. W.  1081 ( 1899) ) .  

                                                 
1 For  exampl e,  i t  has l ong been hel d t hat  i n or der  t o be 

admi t t ed at  t r i al ,  a def endant ' s  conf essi on must  be vol unt ar y.   
St at e v.  Hunt ,  53 Wi s.  2d 734,  740,  193 N. W. 2d 858 ( 1972) ;  
Lynumn v.  I l l i noi s,  372 U. S.  528,  534 ( 1963) .   The r ul e 
r equi r i ng suppr essi on of  i nvol unt ar y conf essi ons i s gr ounded i n 
a def endant ' s due pr ocess r i ght  t o a f ai r  t r i al ,  Mi chi gan v.  
Tucker ,  417 U. S.  433,  441 ( 1974) ,  and l i nked t o t he Fi f t h 
Amendment ' s r i ght  agai nst  sel f - i ncr i mi nat i on,  Mi r anda v.  
Ar i zona,  384 U. S.  436,  461 ( 1966) ,  as wel l  as t he mi r r or  of  t he 
Fi f t h Amendment  i n Ar t i c l e I ,  Sect i on 8 of  t he Wi sconsi n 
Const i t ut i on,  St at e v.  Hanson,  136 Wi s.  2d 195,  211,  401 N. W. 2d 
771 ( 1987) .   Suppr essi on i s al so bot t omed i n t he concept  t hat  
l aw enf or cement  per sonnel  must  obey t he l aw,  even as t hey 
enf or ce i t .   Ar i zona v.  Ful mi nant e,  499 U. S.  279,  293 ( 1991) .  

I n Mi r anda,  t he Uni t ed St at es Supr eme Cour t  i nst i t ut ed 
measur es desi gned " t o per mi t  a f ul l  oppor t uni t y [ f or  t hose i n 
cust ody]  t o exer ci se t he pr i v i l ege agai nst  sel f - i ncr i mi nat i on. "  
Mi r anda,  384 U. S.  at  467.   The Cour t  deemed t he Mi r anda 
pr ot ocol s necessar y f or  " any assur ance of  r eal  under st andi ng and 
i nt el l i gent  exer ci se of  t he pr i v i l ege [ agai nst  sel f -
i ncr i mi nat i on] . "   I d.  at  469.   I n t he pr esent  case,  t he maj or i t y  
does not  c l ai m t he r ecor di ng r equi r ement  i s necessar y t o pr ot ect  
suspect s '  const i t ut i onal  r i ght s,  but  r at her  mandat es r ecor di ng 
because i t  deems t he pr ocedur e benef i c i al .  
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Maj or i t y op. ,  ¶40.   Whi l e t he wor ds used i n t he quot e f r om 

Johnson ar e accur at el y r epeat ed,  t hey ar e t aken out  of  cont ext ,  

and i n so doi ng,  t he maj or i t y opi ni on gi ves t hem a meani ng t hat  

i s compl et el y di f f er ent  f r om t hat  expr essed i n Johnson. 2   

¶164 Ar t i c l e VI I ,  Sect i on 3 cur r ent l y has t hr ee sent ences 

t hat  per t ai n t o t he supr eme cour t ' s  j ur i sdi ct i on:   ( 1)  

super i nt endi ng and admi ni st r at i ve aut hor i t y over  al l  cour t s;  ( 2)  

or i gi nal  j ur i sdi c t i on;  and ( 3)  appel l at e j ur i sdi ct i on. 3  When t he 

deci s i on i n Johnson was made,  Ar t i c l e VI I ,  Sect i on 3 was 

expr essed i n t hr ee cl auses.   Because t he cour t  of  appeal s had 

not  yet  been cr eat ed,  Sect i on 3 was wor ded di f f er ent l y i n r egar d 

t o t he cour t ' s  appel l at e j ur i sdi ct i on as wel l .   However ,  t he 

                                                 
2 St at e v.  Jenni ngs,  2002 WI  44,  252 Wi s.  2d 228,  647 N. W. 2d 

142,  r epeat s t he same l anguage f r om St at e ex r el .  Four t h 
Nat i onal  Bank of  Phi l adel phi a v.  Johnson,  103 Wi s.  591,  79 N. W.  
1081 ( 1899) ,  but  Jenni ngs decl i ned t o use i t  t o st r et ch t he 
cour t ' s  super vi sor y power  t o r equi r e t he cour t  of  appeal s t o 
cer t i f y cases i n whi ch t he cour t  of  appeal s i s f aced wi t h a 
di r ect  conf l i c t  bet ween a deci s i on of  t he Uni t ed St at es Supr eme 
Cour t  and a deci s i on of  t hi s cour t  on a quest i on of  f eder al  l aw.   
Jenni ngs,  252 Wi s.  2d 228,  ¶¶13- 16.   

3 Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n Const i t ut i on 
st at es:  

( 1)  The supr eme cour t  shal l  have super i nt endi ng 
and admi ni st r at i ve aut hor i t y over  al l  cour t s.  

( 2)  The supr eme cour t  has appel l at e j ur i sdi ct i on 
over  al l  cour t s and may hear  or i gi nal  act i ons and 
pr oceedi ngs.   The supr eme cour t  may i ssue al l  wr i t s 
necessar y i n ai d of  i t s  j ur i sdi ct i on.  

( 3)  The supr eme cour t  may r evi ew j udgment s and 
or der s of  t he cour t  of  appeal s,  may r emove cases f r om 
t he cour t  of  appeal s and may accept  cases on 
cer t i f i cat i on by t he cour t  of  appeal s.  
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cour t  had been gr ant ed super i nt endi ng aut hor i t y over  al l  

" i nf er i or  cour t s, "  and i t  was t hat  power  t he Johnson deci s i on 

exami ned. 4   

¶165 The quest i on pr esent ed i n Johnson was whet her  t he 

exer ci se of  t he cour t ' s  super i nt endi ng power  was l i mi t ed t o t he 

cour t ' s  use of  t he speci f i c  wr i t s l i s t ed i n Sect i on 3.   Johnson,  

103 Wi s.  at  610- 11.   The cour t  concl uded t hat  t he super i nt endi ng 

power  was an i ndependent  gr ant  of  const i t ut i onal  power  f r om t hat  

l i s t ed i n t he wr i t s c l ause of  Sect i on 3,  and t hat  t he exer ci se 

of  t he super i nt endi ng power  was not  dependent  on t he use of  a 

wr i t .   I d.  at  610- 12.    

¶166 I n so concl udi ng,  t he cour t  r epeat ed t he wor ds used i n 

t he super i nt endi ng cl ause of  Ar t i c l e VI I ,  Sect i on 3 and 

expl ai ned t hat  t he wor di ng of  t hat  c l ause was " unl i mi t ed i n 

ext ent , "  meani ng t hat  t he gr ant  of  power  di d not  have t o be 

exer ci sed t hr ough t he use of  a wr i t  l i s t ed i n t he f ol l owi ng 

cl ause of  Sect i on 3.   The cour t ' s  st at ement  t hat  t he wor di ng of  

t he c l ause was " i ndef i ni t e i n char act er "  conf i r med t hat  t he 

cour t  coul d exer ci se i t s power  i n ways ot her  t han t hat  accor ded 

i n a l i s t ed wr i t .   The cour t  i n Johnson was not  concl udi ng t hat  

t he power  gr ant ed i n t he super i nt endi ng cl ause of  Sect i on 3 was 

unl i mi t ed i n ext ent  or  i ndef i ni t e i n char act er ,  onl y t hat  t he 

means by whi ch t hat  power  coul d be exer ci sed was not  l i mi t ed by 

t he wr i t s c l ause of  Sect i on 3.   I d.   Af t er  i t s  expl anat i on of  

t he l ack of  a l i mi t at i on on t he means by whi ch super i nt endi ng 

                                                 
4 I n 1899 when Johnson was deci ded,  Ar t i c l e VI I ,  Sect i on 3 

pr ovi ded:   " t he supr eme cour t  shal l  have a gener al  
super i nt endi ng cont r ol  over  al l  i nf er i or  cour t s. "   I d.  at  611.   
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cont r ol  coul d be exer ci sed,  t he cour t  descr i bed,  i n l engt hy 

det ai l ,  t hat  t he super i nt endi ng power  of  t he cour t  was t he power  

t o cont r ol  t he cour se of  or di nar y l i t i gat i on i n al l  ot her  

cour t s.   I d.  at  612.   The cour t  expl ai ned t hat  Sect i on 3 

mi r r or ed t he power  of  a cour t  known as Ki ng' s Bench under  

Engl i sh common l aw when t he Wi sconsi n Const i t ut i on was cr eat ed.   

I d.  at  612- 14.   Because t he Ki ng' s Bench had power  br oader  t han 

t he wr i t s c l ause of  Ar t i c l e VI I ,  Sect i on 3,  t he cour t  concl uded 

t hat  t he Wi sconsi n Supr eme Cour t  had t hat  power  as wel l .   I d.  at  

614- 16.   

¶167 The maj or i t y cont ends t hat  t he r equi r ement  t hat  a 

j uveni l e' s st at ement s t o l aw enf or cement  cannot  be used at  t r i al  

unl ess t he quest i oni ng was accompl i shed wi t h t he r equi r ed t ape 

r ecor di ng i s s i mpl y a r ul e of  evi dence.   Maj or i t y op. ,  ¶48.   

However ,  i n or der  f or  t he supr eme cour t  t o cr eat e an evi dent i ar y 

r ul e,  i t  must  gi ve not i ce and have a hear i ng.   See Wi s.  S.  Ct .  

I OP I I I - A ( Sept ember  16,  1996) .   Ther e was no not i ce or  hear i ng 

t hat  t he cour t  was consi der i ng a new r ul e of  evi dence. 5  

Addi t i onal l y,  t he mandat e i s i nt ended t o af f ect  l aw enf or cement  

pr act i ces.   Maj or i t y op. ,  ¶¶46- 47.   The l egi s l at ur e has t he 

power  t o r egul at e how l aw enf or cement  conduct s i t s of f i c i al  

dut i es.   See,  e. g. ,  St at e ex r el .  Young v.  Shaw,  165 Wi s.  2d 

276,  287- 88,  477 N. W. 2d 340 ( Ct .  App.  1991) .   Absent  t he 

necessi t y t o pr ot ect  agai nst  an i mmi nent  i nf r i ngement  of  

def endant s '  const i t ut i onal  r i ght s or  a v i ol at i on of  t he 

                                                 
5 I n my vi ew,  as expl ai ned her ei n,  t he cour t  does not  have 

t he power  t o cause t he same r equi r ement  by r ul e,  even i f  i t s  
r ul e- maki ng pr ocedur es wer e f ol l owed.  
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const i t ut i on or  a st at ut e,  t he supr eme cour t  does not  have t he 

aut hor i t y t o r egul at e how l aw enf or cement ,  a par t  of  t he 

execut i ve br anch of  gover nment ,  accompl i shes i t s of f i c i al  

dut i es.    

¶168 Fur t her mor e,  t hi s case i s not  t he f i r st  t i me t hat  we 

have been asked t o i nt er pr et  our  super i nt endi ng aut hor i t y t o 

r egul at e pr oceedi ngs i n anot her  br anch of  gover nment .   I n St at e 

ex r el .  Thompson v.  Nash,  27 Wi s.  2d 183,  133 N. W. 2d 769 ( 1965) ,  

we wer e asked t o i nt er pr et  t he const i t ut i on t o per mi t  t he 

c i r cui t  cour t ,  whi ch had super i nt endi ng power s under  t hen 

Ar t i c l e VI I ,  Sect i on 8 of  t he Wi sconsi n Const i t ut i on,  t o 

pr oscr i be pr ocedur es used i n an admi ni st r at i ve pr oceedi ng.   I d.  

at  193.   We decl i ned t o do so,  concl udi ng t hat  we have never  

i nt er pr et ed super i nt endi ng power s as suf f i c i ent  " t o i nt er f er e 

wi t h t he or der l y oper at i ng pr ocedur es of  an admi ni st r at i ve 

agency i n t he absence of  a showi ng of  a deni al  of  due pr ocess. "   

I d.  at  194. 6   

¶169 Whi l e we adopt ed r ecor di ng as one of  t he cr i t er i a t o 

consi der  bef or e admi t t i ng hypnot i cal l y af f ect ed t est i mony i n 

St at e v.  Ar mst r ong,  110 Wi s.  2d 555,  571 n. 23,  329 N. W. 2d 386 

( 1983) ,  t he maj or i t y t akes t hi s appr oach f ur t her  her e by not  

mer el y out l i ni ng gui del i nes f or  t he admi ssi bi l i t y  of  a cer t ai n 

                                                 
6 I n Gut hr i e v.  Wi sconsi n Empl oyment  Rel at i ons Commi ssi on,  

111 Wi s.  2d 447,  331 N. W. 2d 331 ( 1983) ,  we di d est abl i sh a per  
se r ul e t hat  a j udge i n admi ni st r at i ve pr oceedi ngs must  
di squal i f y hi msel f  or  her sel f ,  i f  t he j udge had act ed as counsel  
f or  one of  t he par t i es i n t he same act i on or  pr oceedi ng.   I d.  at  
458.   However ,  we di d so because a f undament al  t enet  of  due 
pr ocess i s a deci s i on maker  who i s,  and appear s t o be,  
i mpar t i al .   I d.  at  457- 58.   
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t ype of  evi dence,  but  i nst ead i nst i t ut i ng a per  se ban on such 

evi dence.   I t  pr ohi bi t s c i r cui t  cour t s f r om admi t t i ng such 

evi dence under  c i r cumst ances wher e t he r el i abi l i t y  and vol unt ar y  

nat ur e of  t he t est i mony coul d not  be chal l enged and i t s onl y 

" f l aw"  i s t hat  i t  was not  r ecor ded.    

¶170 Li kewi se,  i nt er r ogat i ons of  j uveni l es di f f er  f r om t he 

pol ygr aph evi dence at  i ssue i n St at e v.  Dean,  103 Wi s.  2d 228,  

307 N. W. 2d 628 ( 1981) ,  wher e we concl uded t hat  " t he l ack of  [ an 

adequat e st andar d f or  c i r cui t  cour t s t o gauge t he r el i abi l i t y  of  

pol ygr aph evi dence]  hei ght ens our  concer n t hat  t he bur den on t he 

t r i al  cour t  t o assess t he r el i abi l i t y  of  st i pul at ed pol ygr aph 

evi dence may out wei gh any pr obat i ve val ue t he evi dence may 

have. "   I d.  at  279.   Her e,  cour t s have l ongst andi ng st andar ds by 

whi ch t o assess whet her  an i n- cust ody admi ssi on was knowi ng and 

vol unt ar y.   The maj or i t y does not  cont end t hat  unr ecor ded 

admi ssi ons ar e per  se unr el i abl e,  but  i nst ead chooses t o 

i nst i t ut e a bl anket  pr ohi bi t i on on unr ecor ded admi ssi ons si mpl y  

because i t  pr ef er s t hi s al t er nat i ve.  

¶171 The maj or i t y opi ni on concent r at es bot h t he l egi s l at i ve 

and t he j udi c i al  power  i n t he supr eme cour t . 7  By i t s mandat e,  

t he cour t  has enact ed a l aw ( cust odi al  quest i oni ng of  j uveni l es 

must  be t ape r ecor ded wher e f easi bl e and wi t hout  except i on i f  

t he quest i oni ng occur s at  a pl ace of  det ent i on) ;  t he cour t  wi l l  

                                                 
7 Thi s i s not  t he f i r st  t i me t hi s  t er m t hat  t he cour t  has 

done so.   I n Mar ch,  as a r esul t  of  a r ul e- maki ng pet i t i on,  t he 
cour t  " r epeal ed"  t he f r i vol ous act i on st at ut e,  Wi s.  St at .  
§ 814. 025,  a subst ant i ve r ul e enact ed by t he l egi s l at ur e,  whi ch 
was not  unconst i t ut i onal .   Supr eme Cour t  Or der  No.  03- 06,  
ef f ect i ve Jul y 1,  2005,  2005 WI  38,  ___ Wi s.  2d ___.  



No.   2002AP3423. pdr  

 

8 
 

i nt er pr et  i t s  l aw ( i f  a quest i on ar i ses about  whet her  t ape 

r ecor di ng i s r equi r ed by t he c i r cumst ances of  t he case) ;  and t he 

cour t  wi l l  met e out  t he puni shment  f or  a v i ol at i on ( excl usi on of  

al l  s t at ement s made i f  not  r ecor ded under  t he c i r cumst ances set  

out  i n t he maj or i t y opi ni on) .    

¶172 Concent r at i on of  power  i n one br anch of  gover nment  i n 

a t r i par t i t e syst em of  gover nment  i s suspect  because t he syst em 

was cr eat ed t o pr event  exact l y t hat .   See St at e v.  Hol mes,  106 

Wi s.  2d 31,  42,  315 N. W. 2d 703 ( 1982) .   Concent r at i on per mi t s 

one br anch of  gover nment  t o exer ci se power  wi t h no pr ocedur al  

check or  bal ance by anot her  br anch.   As we,  our sel ves,  have 

r epeat edl y expl ai ned,  t he Wi sconsi n Const i t ut i on envi s i ons a 

separ at i on of  t he l egi s l at i ve and j udi c i al  power s.   I d.   Her e,  a 

maj or i t y of  t he cour t  says i t  has t he r equi s i t e const i t ut i onal  

power .   Quer y:   I f  t he cour t  bases i t s deci s i on on t he 

const i t ut i on,  who i s t o say t he cour t  has gone t oo f ar  when t he 

supr eme cour t  i s  t he f i nal  ar bi t er  of  what  t he const i t ut i on 

means?   

¶173 The concur r ence of  t he Chi ef  Just i ce di scusses at  

gr eat  l engt h a v i ew of  t he ext ent  of  t hi s cour t ' s  super vi sor y 

aut hor i t y under  Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n 

Const i t ut i on.   I n none of  t he cases ci t ed has t he Wi sconsi n 

Supr eme Cour t  even t angent i al l y  i mpl i ed t hat  t he supr eme cour t  

has t he aut hor i t y t o di r ect  how l aw enf or cement  car r i es out  i t s 

of f i c i al  dut i es.   Yet ,  t hat  i s  t he i ssue t hat  t he maj or i t y 

opi ni on t akes up her e:   Can t hi s  cour t  suppr ess t he admi ssi on of  

st at ement s obt ai ned by l aw enf or cement ,  t hr ough means t hat  ar e 
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nei t her  unconst i t ut i onal  nor  cont r ar y t o st at ut e,  by v i r t ue of  

t he super vi sor y aut hor i t y cont ai ned i n Ar t i c l e VI I ,  Sect i on 3? 

¶174 The concur r ence al so asser t s t hat  t he " exer ci se [ t he 

cour t ' s ]  super i nt endi ng power  her e i s a quest i on of  pol i cy,  not  

power . "   Chi ef  Just i ce Abr ahamson' s concur r ence,  ¶65.   Thi s v i ew 

assumes t hat  t he supr eme cour t  does have t he power  t o r egul at e 

pol i ce conduct  t hat  i s  nei t her  unconst i t ut i onal  nor  v i ol at i ve of  

a st at ut e.   Thi s  asser t i on i s t aken f r om t he wr i t i ngs of  Just i ce 

Babl i t ch i n St at e ex r el .  Hass v.  Wi sconsi n Cour t  of  Appeal s,  

2001 WI  128,  248 Wi s.  2d 634,  636 N. W. 2d 707,  wher e he expl ai ns 

t hat  i n t hat  case,  " The quest i on of  whet her  t he cour t  wi l l  

exer ci se i t s super i nt endi ng aut hor i t y i s one of  pol i cy,  not  

power . "   I d. ,  ¶12.   However ,  i n Hass t her e was no doubt  t hat  t he 

supr eme cour t  di d have t he power  t o di r ect  t he cour t  of  appeal s 

t o gr ant  al l  pet i t i ons f or  i nt er l ocut or y appeal  wher e t he 

ci r cui t  cour t  had deni ed t he def ense t hat  t he act i on was bar r ed 

due t o a f i nal  f eder al  cour t  j udgment .   I d. ,  ¶10.   The i ssue 

pr esent ed i n Hass was whet her  t he cour t  shoul d do so.   I d.   

Her e,  t he i ssue i s whet her  t he cour t  does,  i ndeed,  have t he 

power  i t  has exer ci sed.  

¶175 I  di sagr ee wi t h t he asser t i on t hat  t he ear l y 

i nt er pr et at i ons of  Ar t i c l e VI I ,  Sect i on 3 wer e " br oad. "   Chi ef  

Just i ce Abr ahamson' s concur r ence,  ¶77.   To t he cont r ar y,  our  

ear l i est  cases af t er  t he adopt i on of  t he Wi sconsi n Const i t ut i on 

expl ai ned t hat  t he supr eme cour t ' s  Ar t i c l e VI I ,  Sect i on 3 

super vi sor y power  r el at ed onl y t o t he supr eme cour t ' s  r egul at i on 

of  ot her  st at e cour t s.   I n At t or ney Gener al  v.  Bl ossom,  1 Wi s.  
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317 ( 1853) ,  we sought  t o expl ai n how t hese power s coul d be 

exer ci sed:   " What ,  t hen,  ar e t he means,  i nst r ument al i t i es and 

agenci es by whi ch t hi s power  i s t o be exer ci sed?  Cl ear l y t he 

or di nar y means pr ovi ded by t he common l aw,  or  such as shoul d be 

suppl i ed by l egi s l at i ve enact ment . "   I d.  at  325- 26.   And i n 

Sei l er  v.  St at e,  112 Wi s.  293,  87 N. W.  1072 ( 1901)  we sai d:   

" The power  of  super i nt endi ng cont r ol  i s  t he power  t o ' cont r ol  

t he cour se of  or di nar y l i t i gat i on i n i nf er i or  cour t s, '  as 

exer ci sed at  common l aw by t he cour t  of  Ki ng' s Bench,  and by t he 

use of  wr i t s speci f i cal l y ment i oned i n t he const i t ut i on and 

ot her  wr i t s t her e r ef er r ed t o or  aut hor i zed. "   I d.  at  299.   The 

cour t  i n Sei l er  t hen went  on t o expl ai n how t he const i t ut i onal  

t er ms wer e chosen and t hei r  meani ng at  t he t i me t he const i t ut i on 

was adopt ed:  

The t er m " super i nt endi ng cont r ol "  t hen had a wel l -
def i ned meani ng,  and i t ,  and none ot her ,  was car r i ed 
i nt o t he const i t ut i on by t he f r amer s t her eof .   I n 
or der  t o cor r ect l y under st and t hat  meani ng,  we must  
v i ew t he const i t ut i on f r om t he st andpoi nt  of  i t s  
f r amer s.   I f  we wer e not  anchor ed f i r ml y t o t he 
common- l aw i dea of  t he ext ent  of  mer e super i nt endi ng 
cont r ol  of  one cour t  over  anot her ,  as di st i ngui shed 
f r om appel l at e j ur i sdi ct i on,  we shoul d dr i f t  at  once 
i nt o conf usi on i n r espect  t o t he scope of  t he 
aut hor i t y of  t hi s cour t .   Whi l e t he t r ue l i mi t s of  
j udi c i al  power  must  be j eal ous l y guar ded and f i r ml y 
mai nt ai ned,  i t  woul d be as danger ous t o ext end as t o 
l i mi t  t he same,  by gi v i ng t o t he l anguage i n whi ch t he 
j ur i sdi ct i on was gr ant ed a meani ng di f f er ent  f r om t hat  
whi ch was i n mi nd when t he gr ant  was made.   The power  
of  super i nt endi ng cont r ol ,  as has been deci ded and 
bef or e i ndi cat ed,  has t o do onl y wi t h cont r ol l i ng 
i nf er i or  cour t s i n t he exer ci se of  t hei r  j ur i sdi ct i on 
.  .  .  .  
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I d.  at  300.   Cer t ai nl y any r eader  wi l l  see t he l eap f r om 

super vi s i ng l ower  cour t s t o super vi s i ng l aw enf or cement . 8 

                                                 
8 The f ol l owi ng cases ar e l i s t ed i n t he or der  i n whi ch t hey 

ar e ment i oned i n t he Chi ef  Just i ce' s concur r ence.   Sever al  have 
not hi ng t o do wi t h Ar t i c l e VI I ,  Sect i on 3 and sever al  exami ne 
onl y whet her  t he cour t  has or i gi nal  j ur i sdi ct i on i n gi ven 
ci r cumst ances:   St at e ex r el .  Fr i edr i ch v.  Ci r cui t  Cour t  f or  
Dane Count y,  192 Wi s.  2d 1,  531 N. W. 2d 32 ( 1995)  ( addr essi ng 
whet her  t he r at es set  f or  cour t - appoi nt ed at t or neys must  be 
t hose set  by t he supr eme cour t  or  t hose set  by st at ut e;  
Fr i edr i ch never  ment i ons Ar t i c l e VI I ,  Sect i on 3) ;  Ar neson v.  
Jezwi nski ,  206 Wi s.  2d 217,  556 N. W. 2d 721 ( 1996)  ( concl udi ng 
t hat  t he supr eme cour t  shoul d use i t s Ar t i c l e VI I ,  Sect i on 3 
power  t o r equi r e t he cour t  of  appeal s t o gr ant  al l  pet i t i ons f or  
i nt er l ocut or y appeal  wher e a c l ai m of  qual i f i ed i mmuni t y had 
been deni ed i n t he c i r cui t  cour t ) ;  St at e ex r el .  Hass v.  Wi s.  
Cour t  of  Appeal s ,  2001 WI  128,  248 Wi s.  2d 634,  636 N. W. 2d 707 
( concl udi ng t hat  t he supr eme cour t  shoul d not  use i t s Ar t i c l e 
VI I ,  Sect i on 3 power  t o r equi r e t he cour t  of  appeal s t o gr ant  
al l  pet i t i ons f or  i nt er l ocut or y appeal  wher e t he ci r cui t  cour t  
has deni ed a def ense t hat  t he act i on bef or e t he cour t  i s  bar r ed 
by a f i nal  f eder al  adj udi cat i on) ;  St at e v.  Jenni ngs,  2002 WI  44,  
252 Wi s.  2d 228,  647 N. W. 2d 142 ( concl udi ng t hat  t he supr eme 
cour t  shoul d not  use i t s Ar t i c l e VI I ,  Sect i on 3 power  t o r equi r e 
t he cour t  of  appeal s t o cer t i f y al l  appeal s wher e a pr i or  
deci s i on of  t hi s cour t  appear s t o conf l i c t  wi t h Uni t ed St at es 
Supr eme Cour t  pr ecedent ) ;  St at e ex r el .  Reynol ds v.  Count y Cour t  
of  Kenosha Count y,  11 Wi s.  2d 560,  105 N. W. 2d 876 ( 1960)  
( concl udi ng t hat  t he supr eme cour t  has super i nt endi ng power  
under  Ar t i c l e VI I ,  Sect i on 3 t o r est r ai n t he count y cour t  of  
Kenosha Count y f r om i nt er f er i ng wi t h t he l i ber t y  of  t he sher i f f  
and t he count y pur chasi ng agent  because of  mat t er s ar i s i ng out  
of  a pr oceedi ng i n t hat  cour t ) ;  Br and v.  Mi l waukee Count y,  251 
Wi s.  531,  30 N. W. 2d 238 ( 1947)  ( concl udi ng t hat  no appeal  l i es 
f r om an or der  made by a j udge i n a speci al  pr oceedi ng under  Ch.  
51;  Br and di d not  i nvol ve t he super i nt endi ng aut hor i t y of  t he 
cour t ) ;  Johnson ( concl udi ng t hat  t he exer ci se of  t he supr eme 
cour t ' s  super i nt endi ng power  over  " i nf er i or  cour t s"  was not  
l i mi t ed t o t he use of  t he speci f i c  wr i t s l i s t ed i n Ar t i c l e VI I ,  
Sect i on 3) ;  I n r e Kadi ng,  70 Wi s.  2d 508,  235 N. W. 2d 409,  238 
N. W. 2d 63,  239 N. W. 2d 297 ( 1975)  ( concl udi ng t he supr eme cour t  
has t he aut hor i t y under  Ar t i c l e VI I ,  Sect i on 3 t o r equi r e a 
j udge t o f i l e a f i nanci al  di scl osur e st at ement ) ;  I n r e Phel an,  
225 Wi s.  314,  274 N. W.  411 ( 1937)  ( concl udi ng t hat  t he supr eme 
cour t  woul d i ssue a wr i t  of  pr ohi bi t i on t o r est r ai n f ur t her  
pr oceedi ngs i n t he c i r cui t  cour t  f or  Rock Count y because of  a 



No.   2002AP3423. pdr  

 

12 
 

¶176 Accor di ngl y,  I  concl ude,  as I  began,  by st at i ng t hat  

i t  woul d benef i t  bot h j uveni l es and l aw enf or cement  i f  t he 

l egi s l at ur e wer e t o enact  t he t ape r ecor di ng r equi r ement s set  

out  i n t he maj or i t y opi ni on.   My sol e concer n i s t hat  i n 

st r et chi ng our  const i t ut i onal  power s t o achi eve a goal  I  bel i eve 

t o be good f or  Wi sconsi n,  we set  up a mechani sm wi t hout  checks 

and bal ances.   Over  t he l ong t er m,  j udi c i al  r est r ai nt  bet t er  

ser ves t he peopl e of  Wi sconsi n t han t he concent r at i on of  power  

t he maj or i t y opi ni on empl oys.   As Just i ce Rober t  H.  Jackson 

sai d,  " t he val i di t y of  a [ pr i nci pl e]  does not  depend on whose ox  

i t  gor es. "   Wel l s v.  Si monds Abr asi ve Co. ,  345 U. S.  514,  525 

( 1953) .   Accor di ngl y,  I  r espect f ul l y di ssent  f r om t hat  por t i on 

                                                                                                                                                             
si mi l ar  act i on i nvol v i ng t he same cont r over sy and t he same 
par t i es pendi ng i n f eder al  cour t ) ;  McEwen v.  Pi er ce Count y,  90 
Wi s.  2d 256,  279 N. W. 2d 469 ( 1979)  ( concl udi ng even t hough a 
c i r cui t  cour t  or der  was not  appeal abl e,  t he supr eme cour t ' s  
super i nt endi ng aut hor i t y over  al l  cour t s per mi t s i t  t o r each t he 
mer i t s of  t he c i r cui t  cour t ' s  deci s i on) ;  The At t or ney Gener al  v.  
Bl ossom,  1 Wi s.  277 [ * 317]  ( 1853)  ( concl udi ng t he supr eme cour t  
had or i gi nal  j ur i sdi ct i on t o i ssue t he wr i t s l i s t ed i n Ar t i c l e 
VI I ,  Sect i on 3,  i ncl udi ng quo war r ant o) ;  The At t or ney Gener al  v.  
Chi .  & N. W.  Ry.  Co. ,  35 Wi s.  425 ( 1874)  ( concl udi ng t he supr eme 
cour t  had or i gi nal  j ur i sdi ct i on t o ent er t ai n an act i on by t he 
at t or ney gener al  t o i ssue an i nj unct i on agai nst  r ai l r oad 
compani es) ;  St at e ex r el .  Umbr ei t  v.  Hel ms,  136 Wi s.  432,  118 
N. W.  158 ( 1908)  ( denyi ng t he i ssuance of  a super vi sor y wr i t  t o a 
t r i al  cour t  t hat  di smi ssed a cr i mi nal  compl ai nt  because t her e 
was anot her  adequat e r emedy) ;  Sei l er  v.  St at e,  112 Wi s.  293,  87 
N. W.  1072 ( 1901)  ( concl udi ng t hat  t he super i nt endi ng power  of  
t he supr eme cour t  i s  l i mi t ed t o cont r ol l i ng ot her  st at e cour t s 
i n t he exer ci se of  t hei r  j ur i sdi ct i on) ;  I n r e I nt egr at i on of  t he 
Bar ,  249 Wi s.  523,  25 N. W. 2d 500 ( 1946)  ( concl udi ng t he St at e 
Bar  Associ at i on of  Wi sconsi n shoul d not  be i nt egr at ed;  Ar t i c l e 
VI I ,  Sect i on 3 i s not  ment i oned) ;  I n r e Pr omul gat i on of  a Code 
of  Judi c i al  Et hi cs,  36 Wi s.  2d 252,  153 N. W. 2d 873,  155 N. W. 2d 
565 ( 1967)  ( concl udi ng t hat  t he supr eme cour t  had i nher ent  and 
i mpl i ed super vi sor y power s suf f i c i ent  t o enact  a code of  
j udi c i al  et hi cs) .    
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of  t he maj or i t y opi ni on t hat  r equi r es t ape r ecor di ng of  t he 

quest i oni ng of  j uveni l es and mandat es suppr essi on absent  t he 

r equi r ed r ecor di ng.  

¶177 I  am aut hor i zed t o st at e t hat  Just i ce JON P.  WI LCOX 

j oi ns t he di scussi on of  Ar t i c l e VI I ,  Sect i on 3 of  t he Wi sconsi n 

Const i t ut i on i n t hi s concur r ence and di ssent .  
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